INDEX. 


ACCOUNT ; See Mechanie’s Lien, 1, 4 ; Process, 4. 

ACKNOWLEDGMENT ; See Conveyances, 1, 4. 

ACTIONS; See Practice, civil—Actions. 

ADMINISTRATION. 

1. Administratur—Note made payable to— Term administrator, etc., a surplus- 


age or descriptio persone, when.—An administrator can maintain an action in 


his own name on a note made payable to him as administrator or executor, 
the official words being treated as mere surplusage or as descripiio persone.— 
Rittenhouse vs. Ammerman, 197. 

9. Promissory note—Descriptio persone—Executor, when personally liable on— 
Re-imbursement out of estate.—In suit on the following note, to-wit: “ three 
months from date promise to pay to order of A. and B. fifteen dollars” etc., etc., 

with interest at ten per cent, per annum, and if interest be not paid annually to 

become as principal,” ete. 

( Signed ) “ P. H. Ammerman, 
Executor of last will of James Johnson, deceased ;”* 

it was Aeld that as the instrument contained no words showing an intention to 
charge the estate, the terms ‘ executor,” etc., should be treated merely as de- 
scriptio persone ; that the fact of payment to be made ata future day with 
the interest named, might of itself be sufficient to show a personal undertak- 
ing of the executor; that the note of itself imparted a consideration and that 
it devolved on the maker and was competent for him, if he designed to set up 
that defense, to show that as his individual contract it was without consideration, 
and that the payee agreed to look only to the estate. And in such case 
where the consideration of the note accrued after death of the testator, the 
administrator will in the first instance be liable de bonis propriis ; but he may 
re-imburse himself out of the assets of the deceased.—Id. 

Administrater—Sale of properly by to satisfy purchase price contracted for 

by devedlent—Pelition— Appraisement— Dade Probate Court, jurisdiction of— 

Suit to divest title—Joinder of parties, ete—Where land purchased but not 

paid for by the intestate in his lifetime, is sold by the administrator for the 

payment of the purchase price, and there is due notice and report thereof, the 
sale may be legally made under the statute (Wagn. Stat. 98, 94, 33 2, 3), with- 
out a petition therefor, or an appraisement of the property. And where such 
sale was made under the orders of the probate court of Dade county, that tri- 
bunal, under the Sess. Acts of 1844-5, p. 71, had jurisdiction to make such 
orders. And in suit by the purchaserof the land at the administrator’s sale, 
to divest the title out of an adverse purchaser, the heirs of the intestate are 
not necessary parties.—Garrett vs. Bicknell, 404. 


603 








604 INDEX. 


ADMINISTRATION, continued. 

4. Land—Tiile claimed under administration saie—Proof as to order of sale, what 
necessary.—In ejectment for land, the title to which defendant claims under an 
administration sale, the failure of the record of the probate court to show an 
order authorizing the sale, is at law a fatal defect, and incapable of being 
supplied by proof aliunde, whether it be notice, report or approval of sale, op 
administrator’s deed. Such order has the same relation to administration sale 
ag a judgment does to an execution sale. But where it appears that the land 
wus sold above its appraised value and the proceeds were applied to the relief 
of otiier lands of plaintiff, evidence of these facts will create a clear equity 
in favor of defendant.—Evans vs. Snyder, 516. 

5. Judgment against estate of d ceased person.—A judgment cannot be enforced 
by execution against the estate of a decex-ed person, but must be classified, 

Brown vs. Woody, 547 

See Equity, 5; Limitations, 1; Witnes-es, 3. 

ADVERSE POSSESSION ; See Land and Land Titles, 2, 3, 4, 5. 

AMBIGUITY ; See Convevances, 8. 

AMENDMENTS; See Execution, 2; Judyments, 2; Practice, civil—Trial, 4; 

Practice, criminal, 86, 37, 39; Process, 2; Trespass, 1. 

APPEARANCE; See Corporation, 1. 

APPRAISEMENT;; See Arbitration and Award. 

ARBITRATION AND AWARD. 

1. Appraisement—Limitation as to time of completing— Waiver of. —Where a 





like otner demands, against the estate 


purty consents to an adjournment of the hearing of an appraisement until af. 
ter the time fixed by the agreement for completing it, and at the adjourned 
session appears before the appraisers and offers testimony, the limitation 
as to time of finishing the appraisement is waived.—Leonard vs, Cox, 82, 

2. Apprassers, partiality of will authorize vacation of award.—The partiality of 
appraisers will authorize the vacation of an award.—Id, 

8. Arbitration—Choice of third arbitrator at commencement of proceedings.—It 
is weil settled, that in cases of submission to arbitration providing for the se. 
lection of an umpire in the event of a disagreement of the arbitrators, they 
may select the umpire before they enter upon the consideration of the sub. 
jects subm tted.—-Id. 

4. Arhitration— What agreement not a submission under the statute— Pleading— 
Suit on appraisement improper, when— Fault not material, when —A written 
agreement to surrender a leasehold at a certain time, for such sum as apprais- 
ers chosen for that purpose may determine it to be worth, is not a submission 
to arbitration within the meaning of the statute, but merely a contract for sale, 
the price to be fixed by third persons. And suit is properly brought on 
the contract of sale for the price so claimed, and not on the uppraisement it- 
self. And although the plaintiff declares specially on the appraisement, where 
no objection is made on that score, and the value of the property is fuirly as 
certained alaunde by the jury, and is found to correspond very nearly with the 
appraisement, and substantial justice is done, the infirmity of the pleadings 
will not work a reversal of the cause.—Id. 

ATTACHMENT. 

1. Officer— Levy on property of B.on suit against A.— Bond, liability on, ete —If 
on: writ of attachment against A., au officer levies on the property of B. he 
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ATTACHMENT. continued. 
is guilty of official misconduct for which he and his sureties are liable, at the 
suit of B. on his official bond; and it would clearly be his duty to return the 


prop 
Gates vs. Fitzpatrick, 185. 


rtv to B. although it were taken from the possession of A.—State ez rel, 


9, Bailment— Attachment, dissolution of sale of property in hands of bailee, 
effect of —Upon the dissolution of an attachment the officer becomes the builee 
for the defendant (if he is the owner) not by contract but by operation of 
law. 

In case of bailment by contract, a transfer by the bailor of the property and 
the right of possession, operates to transfer not merely the right of possession 
put the goods themselves, and therenfter the vendor’s bailee becomes the bailee 
of the vendee, and the possession of the bailee is that of the purchaser. (Wil- 
liams vs. Gray, 39 Mo, 205.)—Id. 

3, Attachment—Sale of property subject to—On dismissal of suit officer should 
turn property over lo whon— Official bonds, liability on,—-After the dismissal of 
an attachment it is the duty of the officer at his peril to turn the property over 
to the true owner, who is prima facie the defendant in the attachment. But where 
pending the attachment, and subject thereto, defendant sells the property and 
the officer is notified of that fact, he must on dismissal of the suit deliver it 
to the vendee; and in such case he is not estopped from showing ina suitby the 
vendor that the latter had parted with his interest, even though the property 
had been seized while in the vendor’s possession. Andon the other hand, 
if after dismissal he return the property to the vendor so that the same is 
lost to the vendee, he will be liable therefor on his official bond.—lId. 

4. Bond—Judqment for amount assessed instead of judgment on penalty— 
Effect of practice—Supreme Court.—Judgment for the amount assessed in an 
action on a bond, instead of judgment for its penalty with special execution 
for the amount assessed, will operate a reversal on appeal.—Id, 

ATTORNEY AT LAW. 

1, Allorney— Power to compromise debt— Subsequent ratification.—An attorney 
has no authority growing merely out of his employment to compromise a debt. 
And if the client accepts the fruits of the compromise, with knowledge of it, 
and without dissent, that may amount to a ratification, and such ratification 
would be equal to a previous authority.—Semple, Birge & Co. vs. Atkinson, 
504. 

See Default, 1. 
AUTREFOIS ACQUIT; See Habeas Corpus, 2, 4; Practice, criminal, 37. 


BAILMENT. 
1. Bailnent—Hire of horse-—Receipt in full of demands, what items embraced 
tn—DPayment of price of hire— Waiver of damages.—In action for the value 
ofa horse hired by defendant and alleged to have been killed by his overdriv- 
ing him, where it appeared that after the death of the horse, plaintiff presented 
to defendant an account containing among other items one for the hire of 
the horse, but no claim of damages for his loss, which account defendant 
paid, taking a receipt “in full of all demands ;” held that such receipt would 
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BAILMENT, continued. 
not bar « recovery. Evidence alinunde may be introduced showing that the 
damage for loss of the horse was not embraced in the settlement. Anda charge 
by plaintiff for hire of the horse is no waiver of a claim for damages, nor ig 
payment of such charge a settlement of that claim.—Bigbee vs, Coombs, 529, 

See Attachment, 2, 3; Commun Carriers. 

BANKS AND BANKING. 

1. Certificate of deposit, interest on, after due—Judgment of affirmance with dam. 
ages.—Where a certificate of deposit by its terms matures six months after 

date, and is to bear six per cent. interest from date, it will continue to bear 

the same rate Of interest until paid. And where a bank brings up a plain 
ease like this, the judgment will be affirmed with ten per cent. dumages,.—Cor. 
dell vs First Natl. Bk. of Kansas City, 600. 

BAWDY HOUSE; Sce Practice, criminal, 13. 

BILLS AND NOTES. 

1. Bills of exchange—Ten per cent. damages, when allowable without protest 
Semble, taut in suit on a bill of exchange expressing value received and 
drawn without the State by plaintiff, the holder, on defendant—who is acceptor— 
within this State, damages at ten per cent. are allowable notwithstanding want 
of protest. (Wagn. Stat., 215, 216, 3 8.)—Phillips v. Evans, 17. 

2. Prom. note—Endorser treated as prima facie maker, when--Accommodation 
endorsement, agreement as to—Notice of to holder—Notarial protest— Effect of. 
—Puarties whose names are written on the back of a note before delivery to the 
payee are prima facie liable as makers. And the holder before maturity for 
value is not bound by an agreement between them and the payee, of which he 
had no knowledge at the time of transfer to himself, that they slould be held 
only as accommodation endorsers. And the certificate of the notary of a bank 
to which the note had been given for collection without instructions, that he 
demanded payment of them and afterwards gave them notice of their own 
refusal to pay, is wholly inadmissible as evidence to charge the holder with 
notice of such agreement.—Chaffe v. The Memphis, Carthage & Northwestern 
R. R. Co.,. et al,, 193, 

. Bills and notes—Negotiability— Indorsement—Assignor, liability.—An instru. 


oo 


ment in the following form is not a negotiable instrument. 
“$100. Neosho, Mo., Aug. 29, 1874, ————-—— after date ——_— promise 
to pay to the order of dollars for value received, ne- 





gotiable and payable, without defaleation or discount, with ten per cent. in- 
terest thereon from maturity, till paid; and if said interest shall remain un- 
paid for the time of one year from the maturity of this note, then the same 
to become as principal, and to bear the same rate of interest as principal, and 
to be compounded annually; and we do each and severally waive any and all 
exemptions under and by virtue of any execution, exemption, homestead or 
stay laws of the State of Missouri, or that of any other State; and we do each 
further promise and agree to pay a reasonable attorney's fee for the bringing 
suit in collection of this note, if suit thereon be brought or collection thereof 
be enforced after the same shall become due, payable at the Newton County 
Bank of Samstag & Stein.” (See First Natl. Bank of Trenton vs. Gav, 63 Mo 
33.) 
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BILLS AND NOTES, continued. 

And the indorsement by the payee simply makes him liable as assignor 
to pay after the exercise of due diligence by the holder, and failure to collect 
from the maker after suit, or in case of the insolvency or non-residence of the 
miker, so that a suit would have been unavailing.—Samstag, et al. v. Conley, 
et al., 476. 

See Administration, 1,2; Surety, 2, 3. 

BOND: See Attachment, 2, 3, 4 ; Equity, 3; Limitations, 1; Officers, 8; Surety, 1. 

BOUNDARIES; See Land and Land Titles, 2, 3, 4, 10. 

BURGLARY ; See Practice, criminal, 7, 8, 15. 


Cc. 


CERTIFICATE OF DEPOSIT; See Banks and Banking, 1. 

CERTIORARI; See Revenue, 4. 

COMMON CARRIERS. 

1. Practice, civil—Instructions—Evidence—An instruction not based on evidence 
is properly refused— Carriers— Mandatory—Declarations— What constitute— 
Measure of damages—Negligence—Interest. 

lst. Acarrier who transports property gratuitously is liable for injuries thereto 
only in cases of gross negligence, but a declaration by him that he will 
“charge little if anything” does not constitute him a mandatory so as to 
bring him within that rule, even though his statement be coupled with an 
unexpressed intention to transport without hire, 

21. In the absence of an agreement a promise to pay a reasonable sum for 
freightage arises by implication. 

$d. In case of loss or destruction the carrier is bound for the value of the prop- 
erty at the time of contemplated delivery, less freightage, if unpaid. But in 
the absence of proof as to amount of freightage, no deduction should be 
made therefor. 

4th. Interest may be charged in case of gross negligence. In the absence of 
negligence, interest may be withheld.—Gray v, The Missouri River Packet Co., 
47. 

2. Common carrier—Action against for failure to deliver stock—Special contract 
—Common law obligation and liability of carrier—Petition before justice, what 
sufficient —A common carrier cannot, by a special contract relating to the 
transportation of stock, defeat an action in fort for their own delivery, based 
on his common law obligation to use due diligence in transportation of the 
same. The liability of defendant in such case does not arise upon contract, 
but in spite of it. And in such case plaintiff's petition before a justice, stating 
the delivery of the stock to the carrier, his undertaking to transport and 
failure to deliver them at their destination, their value and the loss, although 
irregular, is substantially in the form of an action ex delicto founded in tort.-- 
Clark v. St. L., K. C.& N. R.R. Co., 440, 

8. Carriers—Action against—Declaration—Special contract need not be set out 
in, when.—In cases where there is a special contract with the carrier, by 
which the common law liability is restricted, and the action is in form ez con- 


tractu, it seems that the special contract must be set out in the declaration 3 
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COMMON CARRIERS, continued. 
but where the action is in dort for the breach of a duty or obligation imposed 
by law, it is unnecessary to notice the special contract, although it may be 
under seal.—Id. 

4. Common carrier—Transportation of stock—Nealigence—Burden of proof om 
owner, when.—Where the owner contracts to load and unload his stock, and to 
take charge of them during their transportation, and does in fact do so, the 
burden of proof, when the company is charged with negligence, for the logs or 
injurv to the stock, is upon the owner,—Id. 

CONDEMNATION OF LAND; See Railroads, 8. 

CONFISCATION ; See War Power of tie United States, 

CONSPIRACY. 

1. Conspiracy—Declarations of confederates when competent as against each 
other.—Declarations of confederates against each other are only admissible as 
part of the res geste, and unless they accompany acts done in the pro-ecution of 
the common object, they are inadmissible. When that object is at an end 
whether by accomplishment or abandonment, no one of the confederates is per. 
mitted by any subsequent act or decluration of his own to affect the others.— 
State v. Duncan, 262. 

2. Combination for unlawful purpose— Responsibility of member for past acts— 
Relation. —One who joins a band of persons comvined for an unlawful purpose 
does not thereby become responsible criminally for acts done by other members 
of the combination prior to his becoming a member.—Id. 

CONSTABLE ; See Damages, 13, 14; Justices of the Peace, 1. 

CONSTITUTION OF MISSOURI; See Court, Cass Co., Common Pleas, 1; Ento. 
mologist, State, 1; Officers, 3,4; Revenue, 1, 2, 5. 

CONSTITUTION OF UNITED STATES; See War Power of the United States 

CONTRACTS. 

1. Practice, civil—Contract—Omission of seal—Prayer for reformation—De. 
murrer.—An instrument in the form of a bond is good as a contract and con. 
stitutes a good cause of action at common law although without seal. And 
no necessity existing for its reformation to make it such, the fuet that the 
plaintiff's petition prays for reformation of the instrument, so as to make ita 
specialty, will not warrant a demurrer.—Saline Co, v. Sappington, 72. 


oe 


Contract—Part fulfilment—Measure of damages.—Where by the terms of 
the contract for the sale of certain saw logs; they were to be “ received and 


’ 


paid for when as much as 50,000 feet were ready,” if they received less than 
that number they would be liable on the guantum mernit for what they got, 
taking the contract price as their value, if the agreement had been carried 
out and making proper allowance for the difference between that and the value 
of the lows as furnished.—Rickev v. Zeppenfelidt, 277. 

8. Sale— Title passes without transfer of possession, when.—A sale without deliv. 
ery or posse-sion taken by the vendee passes the title, if the property is of 
such a nature and so situated that his possession would be impracticable or in- 
convenient. So where the article though bought in general terms from a 
large number of the same description, is afterwards selected and set apart 
with the assent of the partiesas the thing purchased.—Id. 

4. Contracts— Consideration moving to third person, elc.—It is now the settled 

law iu this State and elsewhere, that a promise made to one, for a valuable 
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CONTRACTS, continued. 
consideration, moving from him to another who agrees to pay a sum of money 
to a third person, will support an action by the latter.——Cress v. Blodgett, 449. 


Vendor and purchaser— Dependent and independent covenants—Consideration 


= 


moving to third party.—Where A. covenunted to convey to B. by deed of war- 
ranty a tract of land, in consideration that B, should assume a mortgage on 
the land and give his note for a balance due from A. to C., and B. permits the 
property to be sold under the morigage to a third party, it is not necessary, 
in order to entitle C. to recover on his note against B., to deliver to the latter 
a deed to the land from A, The payment by B. of the mortgage note and 
discharge thereby of the liens were a condition precedent to his tight to the 
deed.—Id. 

Instrument, construction of —Intention of parties— Attendant circumstances.— 


> 


That the intention of the parties in signing an instrument is, if possible, to 

be adopted; which intention is to be gathered, if necessary, from the light of 

surrounding circumstances, and that construction is to prevail, which will 
make the instrument efficacious, instead of the opposite.—State to use Watkins 

vy. Miserez, 596. 

See Administration, 3; Banks and Banking, 1; Bills and Notes; Com- 
mon Carriers, 1, 2, 3, 4; Convesances; Equity, 1, 2; Fraud, 1, 2, 3; 

Husband and Wife, 1; Insurance, Life; Judgment, 3; Kansas, City 

of, 1,3; Practice, civil—Trial, 4; Special Taxes, 1; Surety; War Power 

of the United States; Warranty; Wills, 5. 

CONVEYANCES. 

1. Hvidence—Certificate of acknowledgment of clerk of circuit court— Record 
copy— Private seal—Omission of.—Where, as appears from a record copy 
thereof, the body of a certificate of acknowledgment made by the clerk oi a 
circuit court contains the statement that, there being no seal of the court, the 
private seal of the clerk is affixed, the presumption arises that the seal was 
attached thereto, although no written scroll or seal is copied on the record.— 
Norfleet v. Russell, et al,, 176. 

2. Deeds—Corenant of future assurane—After-acquired title.--Where it dix 
tinctly appears on the face of a deed that the intent of the grantor is to convey 
a fee simple estate, and the instrument contains covenants of future assurance 
of title, it will convey such as the grantor may afterwards acquire.—Id, 

8. Ambiguity, latent will not render deed inadmissible.—The omission in «a deed 
to designate the county in which land liex will not render the deed inadmis- 
sible. —Ii, 

4. Deed—Acknowledgment— Date of —Subsequent to that of record— Effect of. — 
Altho iwh the acknowledgment ot a deed bear date subsequent to that of the 
recori, notice will nevertheless be imparted from the date of the acknow!edg- 
ment.—Id, 

5, Avtion—Derd—Snit on subsequent to date of.—Plaintiff cannot recover on 
a deed executed after the commencement of his suit.—Id, 

6. Convevances—“ Grant, bargain and sell”——Covenant implied by words, made 
on behalf of those holding subordinately and not adversely —What holding ade 
verse —B having purchased of A. certain land without at the time receiv 


ing a deel, tock possession and made lasting improvements; and having in- 


o9I—VOL. LXIV. 
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CONVEYANCES, continued. 
cuinbered the land, subsequently sold it to C.; at date of which sale, on request 
of B. and with eqnsent of C., and solely for their convenience, A. made to C. a 
deed in fee which contained the usual words “ grant, bargain and sell,” C. 
having been compelled to pay off the mortgage sued A. on his covenant against 
incumbrances implied in the above words. Held, that “ all Claiming under 
him ” construed by the statute (Wagn. Stat., 274, 3 8) to be covenanted on be. 
half of by the grantor in the words “ grant, bargain and sell, "referred to those 
holding subordinately and not adversely to the grantor ; that B. although deriy. 
ing title to the land from A. did not claim under him, but being in equity the 
owner of the land and entitled to a deed from A. held adversely to him (See 
Ridgeway vs. Holliday, 59 Mo. 444); thatthe intention of A. manifestly was to 
transfer toC. the title which he had obligated himself to make to B., and the 
intention and effect of his deed was not to covenant against the acts of B— 
Clore v. Graham, 249. 
7. Conveyances—Covenant against incumbrances— Notice to and knowledge of 
covenantee no discharge to covenantor, when.—The maker of a covenant against 
incumbrances is not relieved from liability for suchas are covered by the cove. 
nant, by the constructive notice imparted by the record to the covenantee, nor 
by actual knowledge on his part at the date of deed.—lId. 
8. Ambiguity, patent—Exzplanation of —Patent ambiguity cannot be explained 
by extrinsic evidence.—Bradshaw, et al. v. Bradbury, 334. 
9. Deeds, construction of —Words not technical, how to be taken.—In ascertaining 
the intent of the maker of « deed, where the words employed are not technical, 
they must be taken in their usual acceptation.—Id, 
10. Deeds—Description in by words and figures-Which shall govern.—In deeds 
as well as notes, where words and figures are used to describe the same thing, 
and are contradictory, the description by words will govern. Thus, where a 
deed conveyed “lot number (142) one hundred twenty-four (124),” the lot 
eonveved was held to be 124, and not 142.—Id. 

See Sales, 3; Wills, 1, 3, 4. 


CORPORATION. 


1. Practice, civi!—Corporation, appearance of to suit.—The appearance of a 
corporation to a suit is an admission of ita corporate existence and dispenses 
with the necessity of establishing that fact by evidence.—Witthonse vy, At. 
& Pac. R. R. Co, 523. 

Corporations—Service of process on— Absence of chief officer, recital ax to— 
The return of service of process on a corporation under the statute (Wagn, 
Stat. 294, 23 26, 27), made by leaving a copy at a business office of the com- 
pany, with the person having charge thereof, in order to be valid must recite 
that the chief officer is absent from, or cannot be found in, the county, and 
not merely and generally that he is absent. The.proper inference: from 
the latter recital is that he was absent from his office.—Hoen v. Atl. & Pac. R, 
R. Co., 561. 

See Insurance, Life; Railroads; Statute, Construction of, 2, 3, 4, 5. 
CORPORATIONS MUNICIPAL. 
Corporations, municipal—Liability of in damages for grading of stretts.— 


It is the settled law of this State that a municipal corporation is not liable for 


damages indireetly resulting to the proprietors of lots within the corporation, 
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CORPORATIONS, MUNICIPAL, continued. 
from the grading of streets or from changes in the grade, authorized by the 


municipality. —Tate v. M., K. & T. R. R., 149. 
Corporations, municipal— Liability for occupation of streets by railroads,— 


ws 


Where a municipal charter so allows, a railroad may be constructed on a street 
by permission of the municipal authorities, and neither the municipality nor 
the railroad company will be responsible for the inconvenience and damage re- 
sulting from such construction. But this rule applies only to a railroad con- 
structed on the grade of the street, where the only obstruction is the pas-age 
of the trains, and not where embankments have been made above the grade, 
or where the street is used for side tracks or other structures for the conven- 
jence of the road.—Id. 

See Damages 7; Kansas, City of; Officers, 7; Railroads, 1; Streets, 1. 

COURT, CASS COUNTY COMMON PLEAS. 

1. Constituiion—Cass County Common Pleas Court “in force” under—Convie- 
tion by Probate and Criminal court of, void—Habeas corpus.—The act of March, 
1875, establishing a Proate and Criminal court in lieu of the Common Pleas 
court of Cass county, by its terms was not to take effect till January, 1876. The 
present Constitution was dated Nov. 1875. Section 3 (p. 43) of that Constitution 
providing that “all other courts of common pleas shall cease to exist at the 
expiration of the present terms of office of the several ywiges,” embraced in 
its description that court; and the term of office of its judge holding at the 
adoption of the Constitution did not expire till 1878. Held: 

Ist. Tne Common Pleas court at the tim» of the adoption was “in force,” (Const, 
21, p. 43) and the act of March, 1875, never became operative, being re- 
pugnant to section 3, supra, which recognized the continued existence of the 
Common Pleas court. 

24. Hence, a conviction by the Probate and Criminal court was void and of no 
effect. The rule that the acts of an officer de facto are valid, has no applica- 
tion where the office itself does not exist. 

3d. The prisoner was properly released for that cause on habeas corpus.—Ez 
parte Snyder, 58. 

COURT, COMMON PLEAS, SUGAR TREE TOWNSHIP, RANDOLPH COUNTY ; 

See Practice, Criminal, 4. 

COURT, DADE PROBATE ; See Administration, 8. 

COURT, GREENE COUNTY PROBATE AND COMMON PLEAS. 

1. Probate and Common Pleas Court of Greene County—Circuit court has only 
appellate power over.—W here a cause is appealed from the Probate and Common 
Pieas Court of Greene County to the cireuit court of the same county, and no 
exceptions are taken or saved in the former court, the latter cannot review or 
revise anything but error patent of record. It has no jurisdiction to try the 
case anew. (McCraw vs. Hubble, 61 Mo. 107.) Paris v. Abbott, 145. 

COURT, ST. LOUIS COURT OF CRIMINAL CORRECTION ; See Habeas Cor- 

pus, 3. 

COURT, UNITED STATES; See Removal of causes to United States Courts, 1. 

COVENANT: See Convevances, 2, 6, 7. 

CRIMINAL LAW; See Practice, Criminal. 
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AMAGES. 


Damages—Fraudulent misrepresentations—Must have effect of deceivi 
in te authorize damages + owing out of fraudulent Be sie 
must appear, not only that they were designed to deceive, but, that they did in 
fact have that effect, and induced the party to act.—Parker v. Marquis, 38, 
Damages—Killing of stock in unfenced depot grounds.—To entitle plaintiff; 
to recover against « railroad company under 3 5 of the Damage Act (Wagn, 
Stat., 250) for the value of stock killed in open and unfenced depot grounds, 
he must prove negligence in defendant. Such open spaces seem to be re- 
garded as in a measure dedicated to public use, and somewhat in the nawre 
of public highways, and therefore within the exception of the statute. (See 
Morris vs. St. L., K. C. & N. R. R., 58 Mo. 78.)-—Swearingen v. M., K. & T, 
R. R. Co., 73. 

Damages—Rai!lroads— Defects in machinery and track-Allegata and probala,.— 
Wiere an action for damages against a railroad is grounded on an alleged de. 
fect in construction of the engine, plaintiff cannot recover for an injury result. 
ing from a defect in the track.—Buffington v. Atl. & Pac. R. R. Co., 246, 

R. R. Corporation act, negligence, question of, cannot be raised under — 
Under 3 43 of the Railroad act (Wagn. Stat. 310-11) no recovery can be had 
for injuries resulting from the negligent management of the locomotive or 
train, For that purpose, suit must be brought under 3 5 of the damage act.— 
Crutelfield v. St. L., K. C. & N. R. R. Co., 255. 
Damages—-Railroad law, 343; Suit held to be brought under, when— 
Where plaintiff's petition in suit against a railroad company for injuries to stock, 
alleges the duty of defendant to erect and maintain fences, the breach of that duty 
andthe prayer for double damages ; and direct reference is made in the body 
of the petition to 3 43 of the railroad law, the pleading will be treated as brought 
under that section, although containing the further avermeut that the injury 
was negligently done.—Id. 

Railroads —Damages —Contributory negligence —Evidence— Non-suit.—In 
suit against a railroad under 3 2 of the damage act (Wagn. Stat, 519-20) it 
appeared that the emplovee was run over by an express train passing at the 
usual hour—about seven in the evening; that the night was moonlight, but at 
the site of the accident, owing to a cut and curve in the road, deceased could 
not have been seen on the track more than two hundred and fifty yards; and 
there was no proof that the engineer saw him at all, or that he might with 
proper care have seen him; and on the other hand it was shown that deceased, 
for fourteen years, had lived in a house standing on the company’s right of 
way, and presumably knew of the time of the passage of the train, and might 
have seen it coming in time to get off the track. Held, that plaintiff made 
out no case for a jury, and should have been non-suited. 

is the duty of the court, when there is no evidence of negligence on the part 
of the company, or there is uncontradicted evidence of negligence on the part 
of the persons killed or injured contributing directly to the result, so to in- 
struct the jury.—Maher v. Atl. & Pac. R. R., 267. 

Negligence—Rate of railroad speed.—No rate of speed in a railroad train is 
negligence per se, except where the law of the State, or of a municipal corpo- 
ration authorized to do so, prescribes a limit.—Id. 
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DAMAGES, continued, 

8. Damages—Ruilroad—Care of company after discovering danger—Wial re- 
gquisite—To make a ra lroad company liable where the party injured as also 
been negligent, it should appear that the proximate cause of the injury was 
defendant's omission, after becoming aware of plaintiff's danger, to use a 
proper degree of care to avoid injuring him. If, on di-covering him upon the 
track, it was impossible, with safety to the train and those on board, to stop 
the train in time to prevent the casualty, the company cannot be held, unless 
guilty of negligence beforehand which creates the impossibility.—Id. 

9, Damages——ailroad--Failure to fence--Point of accident, ete.—When stock 
get upon the track of a R. R. Co. in consequence of the failure of the corpora- 
tion to fence its track as required by statute (Wagn. Stat. 3 43, 310), the road 
is liable, regardless of the question at what point on the track the stock 
was killed.—Wirtthouse v. Atl & Pac. R. R. Co., 523. 

10. Damages—Action by widow under 3% of the Damage Act for killing of hus- 
bund — Petition — Reference lo statute.— Section three of the Damage Act (Wagn, 
S:at. 520) merely causes a right of action to survive where the deceased, iad 
he lived, might have had his action for injuries at common law. And in suit 
by the widow, for the death of her husband, where the petition states facts 
which bring the case within the provisions of that act, no reference to the act 
is necessary.—White v. Maxcy, 552. 

11. Damages—Self defense, right of, when cannot be invoked.—The right of 
self defense, which justifies homicide, does not imply the right of attack, 
And the plea cannot avail in auy case where the difficulty was induced by the 
act of the accused, in order to afford him an opportunity to wreak his mal- 
ice.—Id. 

12. Civil action for homicide—Danger of bodily harm—Opinion of witness.—In 
an action of damages for homicide, the question asked of defendant, whether 
he apprehended that deceased would inflict on him any great bodily harm, was 
held properly excluded. His opinion on that subject was of no importance 
and was not legitimate evidence. (Wagn. Stat. 446, 3 4.)—Id. 

13. Damages, measure of.—Constable, suit on bond of.— Evidence.—Where it is 
shown by the evidence, that the plaintiff had recovered a judgment, that execu- 
tion issued and was levied by the constable upon property equal or exceeding in 
value the amount of the execution, a prima facie case for recovery is estub- 
lished. —State to use Kelly v. Cobb, et al., 586. 

14. Damages, measure of.—The measure of damages in such case is the amount 
of the plaintiff's recovery in the former action.—Id. 

See Bailment, 1; Banks and Banking, 1; Bills and Notes, 1; Common 
Carriers, 1; Contracts, 2; Insurance, Life, 1; Practice, civil—Appeal, 
2; Practice, Supreme Court, 8; Railroads, 4, 5,6, 7, 10,11, 12, 13 
14; Statute, Construction of, 2, 8, 4,5; Streets, 1. 

DAMAGES, MEASURE OF; See Sales, 1, 2. 

DEATH OF PARTIES; See Judgment, 1; Witnesses, 1, 2. 

DEFAULT. 

1, Attorney, neglect of.—The neglect of an attorney is that of his client.—Bie- 
binger v. Taylor, 63. 

2. Practice, civil—Default--Motion to set aside—Failure to docket case—Note— 

Affidavit as to usury and want of consideration, eic.—QOun motion to set aside 
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DEFAULT, continued, 
default on a note, defendants’ affidavit merely showed that the clerk failed to 
docket the case, and that the attorneys could not find the papers, and it did 
not appear that the attorneys ever made search for them, or called on the 
clerk or sheriff for them, or that their production was necessary to a defer se; 
and the evidence showed that defendants were duly served with a copy of the 
petition, and had ample time within which to answer; and the defense pro. 
posed to be set up was merely that plaintiffs acquired the note after maturity 
and without consideration, and that usurious interest was incorporated into 
the note. (SeeWagn. Stat. 782, 35.) Held, that the motion and affidavit were, 
without merit—and a fortiori, where such proposed defense was neither set out 
or alluded to in the affidavit.—Id. 

DELIVERY ; See Sales, }. 

DESCRIPTIO, PERSON ; See Administration, 1, 2. 

DIVORCE. 

1. Divorce—Decree in motion to set aside— Record.—The Supreme Court will not 
examine au appeal from a decree in a divorce suit where the record fails to 
show that a motion to set aside the decree was disposed of. —Thomas v. Thomas 
353. 

DOWER. 

1. Dower—Devise—Renunciation of, must be filed, when.—Under the statute 
relating to dower ( Wagn. Stat. 541, 3 10) where land is devised to the wife by 
the will, she cannot hold her dower unless her renunciation of the devise be filed 
within one year after probate.—Dougherty v. Barnes, 159. 

2. Dower— Devise in lieu of —Renunciation of devise must be filed, when.—The 
term ‘“‘ pass” as used in 3 16 of the Dower Act (Wagn. Stat. p. 541) means 
“devise,” and under the statute law of Missouri, (see 32 15, 16) after due 
notice of her devise, the renunciation thereof by the widow, in order to avail 
in holding her dower, must be filed within twelve months from proof of the 
will and not later, (See Price vs, Wood, 43 Mo. 247; Ewing vs, Ewing, 
44 Mo. 23; Dougherty vs. Barnes, anée, p. 159.)—Gant v. Heniy, 162 

See Jurisdiction, 3. 
DRAM SHOPS; See Practice, criminal, 27. 
DURESS ; See Equity, 1, 2. 


E. 


EJECTMENT; See Land and Land Titles, 2, 7, 13. 
ELECTIONS; See Officers, 3, 4,6; Railroads, 1; School and School Lands, 2 
ENTOMOLOGIST, STATE. 

1. State Entomologist—Act for annual payment to, of $3,000, unconstitutional.— 
The act of March 23rd, 1870, whereby $3,000 was appropriated annually to 
the State Entomologist, in so far as it contemplated payment of the annuity 
for more than two years after the date of the act and without a Liennial ap- 
propriation, became void on the adoption of the present constitution. (See 
22 20, 24, art. iv, and 3.19, art. x.) These provisions are self-executing 

without ancillary legislation, and refer not merely to prospective approprias 

tions, but to those existing at the adoption of the constitution. 
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ENTOMOLOGIST, STATE, continued. 

The fact that schedule 6 of the coustitution keeps the entomologist in office, does 
not affect his right to draw salary under the act.—State ex red. Missouri State 
Board of Agriculture vs. Hollaiay, 526. 

EQUALIZATION, STATE BOARD OF ; See Revenue, 1, 4, 5. 

EQUITY 

1. Eynity — Action to set aside conveyance for duress— Allegations, efficiency of. 
—In suit in equity to set aside a deed of plaintiff for alleged threats made to 
him to prosecute his brother for adultery, anless the conveyance were made, 
where it is not alleged that his brother was innocent of the crime, or that such 
pro-ecution would be unlawful, no foundation is laid for the relief sought. 
Nor will it be afforded, although it is alleged that sach deelarations are coupled 
with threats to stir up a mob and hang his brother, where plaintiff does not 
lay the foundation for separate relief by alleging plaintiff’s belief hat his fail- 
ure to execute the deed would result in the carrying out of the latter threats. 
Davis v. Luster, 43. 

2. Contracts--Moral duress—Relief in equity —Where contracts are made in 
consequence of fraudulent advantage taken of the affections or sensibilities o« 
a party, or under the influence of threats or apprehensions—although not 
amounting to legal duress, equity will grant relief.—Id., 

3. Practice, civil—Conlract— Omission of seal—Prayer for reformation—De- 
murrer.—An instrument in the form of a bond is good as a contract and con- 
stitutes a good cause of action at common law although without seal. And 
no necessity existing for its reformation to make it such, the fact that the 
plaintiff's petition prays for reformation of the instrument, so as to make it a 
specialty, will not warrant a demurrer.—Saline County v. Sappington, 72 

4. Practice, civil—Prayer for relief not a distinct cause of action,—A prayer for 
relief does not constitute a distinct cause of action, but only seeks a particular 
remedy and is not demurrable.—Id., 

5. Kquity—Action to set aside deed of intestate for fraud and subject property 
to sale—Purties to suit, who are and who are not proper—Bill— Allegations 
showing equity--Demurrer. 

In proceedings by the creditor of an estate to subject to the payment of 
his debts, land alleged to have been conveyed away by the intestate in fraud 
of his creditors, neither the administrator nor the other creditors, nor the 
frauiulent grantees of the land who have parted with their interest are proper 
parties. But the grantees who have not so conveyed and who claim the prop- 
erty must be joined. And where a grantee is a married woman her husband 
should be made party. (Wagn. Scat. 1001, 2 8.-—Jackman v. Robinson, 289. 

6. In such suit the petition alleging that judgment has been obtained on plain- 
tiff's demand against the estate, that the judgment is unpaid and the estate 
wholly insolvent, is not demurrable as showing a legal remedy. Ou the other 
hand the proceeding begun by him is plaintiff's only remedy.—Id. 

See Execution, 3; Fraud; Husband and Wife, 1, 2; Judgment, 3; Land 
and Land Titles, 9-12; Process, 2; Railroads, 8; School and School 
Lands, 3. 

ESTOPPEL; See Land and Land Titles, 12. 
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EVIDENCE. 

1. Evidence—Value of property—Opinion of witnexs.—In cases involving the 
value of property, the opinion of witnesses familiar therewith may be received, 
—Tute v. M., K. & T. R. R. Co., 149. 

Jury—Confession— Evidence —It is error to leave the question whether 


ad 


confession is voluntary or not to the jury, more especially when the case jg 
one creating public excitement and where there is a strong feeling in the com- 
munity against the accnsed.—State v. Duncan, 262, 

8. Couspiracy—- Declaration of confedcrates when competent against each other — 
Declarations of confederates against each other are only admissible as part of 
the res geste, and unless they accompany acts done in the prosecution of the 
common object, they are inadmissible. When that object is at an end, 
whether by xecomplishment or abandonment, no one of the confederates is per. 
mitted by any subsequent act or declaration of his own to «affect the others.— 
Id. 

4. Bvidence—Jury—Falsus in uno, ete.—When the jury believe that a witness 
has knowingly testified falsely to any material fact in the trial, they are at 
liberty to reject his entire testimony.—State v. Orr, 389, 

5. Avidence—Falsus in uno, ete.—An instruction which tells a jury that they may 
disregard the testimony of « witness who has testified falsely in any particular, 
without deseribing such testimony as wilfully or intentionally fal-e, is improper; 
but the giving of such instruction will not operate a reversal, where it does 
not appear to have wrought injury to the appellant.—State v. Brown, 367. 

6. Appeal without merit--Damages.—Wheve an appeal is without merit, judg. 
ment will be affirmed with ten per cent damages.—Rose v. Cobb, 464. 

7. Instructions— Refusal of —-[nstructions substantially embodied in others given 

may be properly refused.—Whitthouse v. Pac. R. R. Co., 523. 

Evidence-Falsus in uno-Instruction, ete —A jury may disregard the testimony 


@ 


of any witness whom they believe to have wilfully sworn falsely concerning 
any material fact in issue. But an instruction to that effect should not be 
given except where some witness has given false testimony; and on that poiut 
the trial court is best qualified to pass.—White v. Maxey, 552 

9. Evidence of marriage, what sufficient.—The testimony of a widow that the 
deceased was her husband, and that they had lived together seventeen years, 
was held amply sufficient to establish the fact of their marriage.—Id. 

See Administration, 4; Bailment, 1; Convevance, 8, 9; Corporations, 1; 
Damages, 6, 12; Execution, 3; Fraud, 5; Husband and Wife, 2; Land and 
Land Titles, 6, 7, 8, 9,13 ; Officers, 8 ; Practice, civil—Trial, 4, 7, 11; Prac. 
tice, criminal, 5, 10, 18, 16,17, 18, 19, 21, 22, 26, 29, 30, 34. 35, 44, 45, 46, 
47; Practice, Supreme Court, 2,5: Replevin, 1; Revenue, 4, 5; Special 
Taxes, 1; Streets, 1; Suretv, 2; Wills, 1; Witnesses, 

EXCEPTIONS, BILL OF; See Practice, civil—Appeal, 1. 

EXECUTION. 

1. Exrecutions—Two issued on same judgment and returnable to same terin—Costs 
— Reversal._—Tire mere fact that two executions are issued on the same juwig- 
ment and returnable to the same term, where one is in fact returned before the 

issue of the other, and no harm will result save the costs of the additional is- 

sue, will furnish no ground for reversal.—Phillips vs. Evans, 17. 
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EXECUTION, continued. 

9. Practice, Supreme Court—Levy, mistake in—Appeal—Correections— Reversal 
ynnecessary, when.—Where motiou was made to quash the levy of an execu- 
tion for the reason that the ground descrived therein was part only of that 
occupied by a building, and that sale under it would entuil a ruinous sacrifice, 
and the case went up by appeal, it was held that as no sale had taken place 
under the levy, the circuit court should simply be directed to correct the error 
of description and that the cause need not be remanded for that purpose.—Id, 

$. Execution sale, motion to set aside on ground of fraund—Review of evidence— 
“ Kgnitu side” of court—Praclice—Abolition of old distinction in Jorms ; but 
retention of matter of substance in pleadings.—On motion to set aside an 
execution sale, on the ground of fraud; Held, Ist, that this court would not re- 
view the evidence, this being a law case, notwithstanding the allegation of fraud, 
2d, Tliat the only way to reach the “ eguity side” of the court, is not by mo- 
tion, but by appropriate procedure; the distinctive characteristic of the two 
systems, Law and Equity, still remaining as well pronounced as before. Semis 
ble, that mere inadequacy of price, is insufficient ground for setiing aside sale. 
—Holden vs. Vaughan, 588. 

See Attachment, 4; Justices’ Courts, 1; Mortgages and Deeds of Trust, 3; 
Partnership, 1. 
EXEMPTION ; See Partnership, 1. 
EXHIBIT; See Practice civil—Pleading, 1. 


F. 


FENCES ; See Damages, 2, 5. 

FORCIBLE ENTRY AND DETAINER; See Land and Land Titles, 5. 
FORGERY ; See Surety, 1. 

FRAUD. 

1, Contract--Fraud— Election of party to rescind or stand by and sue for dam- 
ages.—-A party defrauded in a contract may stand by it, even after he dis- 
covers the fraud, and recover damages resulting from the fraud, or he may 
rescind the contract and recover back what he has paid or sold —Parker vs 
Marquis, 38 

Contract, executory— Performance of after discovery of fraud— Recovery of 


ge 


damages.—Where a party has been defrauded by another in making an exec- 
utory contract, a performance of it on his part, with a knowledge acquired 
subsequently to the making, and previous tothe performance, will not bar Lim 
of any remedy for the recovery of damage.—lId. 


Contract—Fraudulent concealment— Measure of damages.—Where as com- 
pensation for feeding and caring for certain sheep for a year, the keeper was 
to receive part of the wool and increase, and the fact was fraudulently con- 
cealed from him that « portion of the sheep were diseased, he was heli en- 
titled as damages to the cost in time and expense of caring for them, includ. 


ing that superinduced by the disease, less his profits under the contract.—Id. 


— 


. Damages — Fraudulent misrepresentations—Must have effect of deceiving, 
when.—To authorize damages growing out of fraudulent misrepresentations, it 
must appear, not only that they were designed to deceive, but, that they did in 

fact have that effect, and induced the party to act.—Id. 
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FRAUD, continued. 

5. Fraudulent representation—Action for— What scienter necessary to be showy 
— Testimony asto intent may be rejected, when.—In order to sustain an action, 
based on deceit or fraudulent misrepresentations, it must be shown that the 
party making them believed or had good reason to believe at the time, that 
they were fulse, or intended to convey the impression that he had actual 
knowledge of their truth, whereas he was awure in fact that he had no sueh 
knowledge, and it must appear that the other party relied upon them and wag 
deceived by them to his injury. 

[In such suit where the fraudulent intent of the party is sufficiently made to 
appear from the facts in the case, his testimony that ke had no such intent jg 
properly excluded.—Dulaney vs. Rogers, 201. 

See Equity, 5; Execution, 3; Land and Land Titles, 9. 

FRAUD, STATUTE OF; See Land and Land Titles, 2. 

FRAUDULENT MISREI’RESENTATIONS; See Fraud. 


G 
GRADING ; See Corporations, Municipal, 1; Kansas, City of, 1. 
H. 


HABEAS CORPUS. 

1. Habeas corpus— Commitment by court having no jurisdiction.—W here a pris- 
oner has been committed by a court having absolutely no jurisdiction, the 
validity of the commitment may be inquired into on Aabeas corpus.—Lz parte 
Snyder, 58. 

2. Hubeas corpus—Discharge of prisoner by circuit courl— Re-arvest under 
same charge unlawful.—Under the statute law of this State, where a prisoner 
is brought before the judge of a circuit court having authority to issue the 
writ, on petition for Aabeas corpus, and the judge acquires jurisdiction of the 
person and the subject matter, his discharge of the prisoner, whether the de- 
cision be erroneous or not, being in favor of personal liberty, is final and con- 
elusive and not subject to appeal; and the prisoner cannot be again arrested 
and committed on the same charge. And the rule applies to circuit courts of 
St. Louis county in like manner as to other cireuit courts —Zz parle Jilz, 205, 

3. Hubeas corpus—St. Louis Court of Criminal Correction—Sentence by, and 
appeal to St. Louis Court of Appeals—Jurisdiction of Supreme Court to grant 
writ.—Where a prisoner under sentence in the St. Louis court of Criminal Cor. 
rection is discharged on habeas corpus, and re-arrested for the same offense, the 
fact that an appeal from the original sentence is pending in the St. Louis Court 
of Appeals, and that from that tribunal no appeal will lie in such case to the Su 
preme Court, will not prevent the latter court under an application for habeas 
corpus, from discharging the prisoner from his re-arrest. In such proceeding, 
the Supreme court exercises not au appellate but an original jurisdiction con- 
ferred by the constitution.—Id. 

4. Habeas corpus—Discharge—Re-arrest—Supreme Court, jurisdiction of—Ke 
adjudicata.--Wiere tie prisoner having been once discharged by the lower 


court on writ of habeas corpus has been re-wrrested for the same offense, and 
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HABEAS CORPUS, continued. 
remanded to the same custody, the case is rendered 7s adjudicata by the first 
discharge. The Supreme Court has no appellate jurisdiction. And in case of, 
suc arrest, the Supreme Court may grant habeas corpus.—Per Henry, J., 
concurring. —Id, 

HOMESTEAD. 

|. Homestead exemption, claim for as against debi— Homestead decd.—A claim 
for homestead exemption, in order to avail against a debt, must rest upon a 
deed executed anterior to the creation of the debt. (Wagn. Stat. 698, 3 7.— 
Lincoln vs. Rowe, 138. 

HOMICIDE; See Practice, criminal. 

HUSBAND AND WIFE. 

1. Wife's note-—Action lo subject separate estate lo the payment af—Judgment be- 
fore justice —In an action to subject a married woman’s separate estate to the 
payment of a note signed by herself and husband, the latter being totally 
insolvent, it is immaterial that judgment has been rendered thereon against 
herself and husband, before a justice of the peace.--Lincoln vs. Rowe, 138. 

2. Hushand and wife—Morigage on property of wife to secure husband's debts— 
Wife’s equily to compel creditors to resort to other property of husband— Wife's 
right to testify, etc.—Where « deed of trust is given by the husband and wife 
jointly on iand of the latter to secure a debt of the husband, she occupies the 
position of surety toward him, and like any other surety may compel a creditor 
of the husband holding a mortgage on other property of his to resort thereto 
in the first instance before subjecting her property to the payment of his debts; 
and a fortiori she has that right when the creditor has no such security ; and 
her equity is unaffected by the fact that her land is not owned by her as a sep- 
arate estate. And in such suit being the real party in interest she is compe- 
tent to testify.—Wilcox vs. Todd, 388. 

See Damages, 10; Dower; Equity, 5; Evidence, 7; Insurance, Life, 1; 
Trusts and Trustees, 1, 


L 


INDICTMENT ; See Practice, criminal, 1. 

INDORSEMENT; See Bills and Notes, 2, 3. 

INJUNCTION ; See Schools and School Lands, 3; Railroads, 8, 

INSANITY ; See Practice, criminal, 51. 

INSTRUCTIONS; See Malicious Prosecution, 2; Practice, civil—Trial; Practice 

criminal, 2, 6, 11, 18, 19, 20, 41, 43, 45; Railroads, 5, 11; Replevin, 1. 

INSURANCE, LIFE. 

1. Life Insurance-- Refusal to pay annual premium — Action against company for 
breach of contract—Intercourse of States, prohibition of, by proclamation of Au- 
gust 16th, 1861—Damages, measure of, how determined— Married women— Stat- 
ule of limilation.—Where tie life of a citizen of Virginia was insured in a 
Connecticut company, and, after receiving the annual premium for a number 
of years, in May, 1861, the company refused to take a further payment thereof, 
it was held, that, upon the death of the assured, an action would lie on behalf 
of the beneficiary against the company, for dissolving its contract by such re- 

fusal; that non-iutercourse between the States could not be pleaded as justi- 
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INSURANCE, LIFE, continued. 
fring the non-payment, inasmuch as the prohibition of such intercourse did 
not date till August 16th, 1861, when President Lincoln issued his prociama. 
tion, pursuant to the Actof Congress of July 13th; and that the measure of 
damages would be the value of the policy at the date of its dissolution—which 
value might be determined by the opinion of actuaries—with interest on the 
amount at six per cent. 

In such case, where the sgent of the company and the beneficiary resided within 
tlhe limits covered by the proclamation when the cause of action acerued, the 
period of the war would not curtail the running of the statute. 

But if the beneficiary were a married woman when it accrued, the statute would 
not run during her coverture—Smith vs. Charter Oak Life Ins. Co., 230, 

INTEREST ; See Banks and Banking, 1; Common Carriers, 1; Railroads, 14, 


J. 


JEOFAILS; See Judgement, 2; Practice, criminal, 37, 38, 39, 49. 

JUDGE: See Officers, 1, 2, 3, 4, 6. 

JUDGMENT. 

1. Jue liment not set aside for error, dehors the record, when.-A judgment may be set 
aside at any time within three years from date of itsrendition for irregularity 
patent of record, but not after lapse of the term for matter dehors the record, 
as, on the ground that defendant was dead at the commencement of the action, 


—Phiillips, et al., v. Evans, et al., 17. 


Jud jnent—Remittitur—Informality in—Reversal—JSeofails, stat. of.—A mere 
informality in the remitiidur by the lower court of an excess in the amount of 
judgment will not authorize a reversal of the cause. Tire lower court will on 
motion cause the formal entry to be made without a remandment for that 
purpose. (Wagn. Stat., 1034, 2 6.)—Id. 


Equity—Injunction—Judgment— Cotemporaneous agreement as to satisfaction 


ad 


by paument of a less aimount—Co-defendants, release of part—Whiere in aliti- 
gated case one of three co-defendants made default, and the other two con 
sented toa judgment against all three, for a sum agreed upon as fixing the 
amount of plaintiffs damages, upon the condition that they should be released 
upon payment of their two-thirds of the amount: Held, that this agreement 
would not prevent the enforcement against them of the remainder of the judg- 
ment, and that such a state of facts would not authorize equity to interfere by 
injunction to prevent its collection from them.-—Knight v. Cherry, 513. 
See Administration, 5; Attachment, 4; Justices’ Courts, 2; Mechanics’ Lien, 
5; Mortgages and Deeds of Trust, %; Practice, civil—Pleading, ?; Pro. 
cess, 4, 

JURISDICTION. 

1. Judgment—Jurisdiclion, want of, how shown.—Jurisdiction must be shown by 
the whole record, and where it appears from it that the court had no jurisdic. 
tion, either over the person or subject matter, the judgment rendered is void, 
But from the simple judgment entry the conclusion cannot be drawn that the 
court had no jurisdiction.--Brown v. Woody, Adm’r, etc., 547. 

2. Jurisdiction over person and subject matier.—Jurisdiction over the subject 

mater cannot be conferred by consent, but jurisdiction over the person may. 

—Id, 





J 
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JURISDICTION, continued, 

3. Dower—Suit lo enforce, where brought.—Suit to enforce claim for dower 2an 
be brought only in the county where the land is situated.—Id. 

See Administration, 3; Court, Cass Co., Common Pleas, 13; Court, Greene 
County, Probate and Common Pleas; Habeas Corpus, 2, 8,4; Removal of 
Causes to United States Courts. P 

JURY ; See Evidence, 2; Practice, civil—Trials, 11; Practice, criminal, 25, 30, 

$7, 38, 48; Quo Warranto, 1; Railroads, 1. 

JUSTICES’ COURTS. 

1 Justices of the peace—Execution—Private person not empowered to levy.— 
Since the revision of 1865 (see Gen. Stat. 1865, ch. 178, p. 702, 2 20), « jus- 
tice of the peace cannot empower a privite person to execute a final process, 
The “chapter” (ch, 178) referred to by 3 20, treats only of ordinary process. 
The division into chapters in the last edition (Wagn. Stat. ch. 82) has not the 
force of legislative enactment.—Huff v. Alsup, et al., 51. 

9, Justice of peace—SJulyment— Mo/ion to set aside computation of time.—In com- 
puting the ten days’ time within which a motion to set aside a default before a 
justice of the peace may be made (Wagn. Srat., 847, 3 2), the first day after the 
rendition of the judgment should be excluied aud the last included. Thus the 
judgment being rendered Oct. 28th, motion filed Nov. 7th was held to be in 
time. —Revnolds v. M., K. & T. Rly. Co., 70. 

See Common Carrier, 2; Husband and Wife,1; Trespass, 1; Warranty, 1. 

JUSTICE OF THE PEACE. 

1. Justice of the peace—Constable, suit against for fees—Form of action. — 
Under section 24 (Wagn. Stat. 845), a justice of the peace may proceed in 
his own name against a constable and his sureties, for fees collected by such 
constable, and not paid over as required by law; and under 2 26 it is clearly 
open to such a claimant to proceed in that way, or institute a suit in a more 
formal manner upon the constable’s bond; and if the latter course is taken the 


action must be in the name of the State.—Rose v.Cobb, et al., 464. 
K. 


KANSAS CITY OF. 

1, Kansas Citu—Act of March 16, 1870—Special tax bills—Grading sidewalks 
— Wrong computation and apportionment of cosis— Rule as to plaintiffs VECOUe 
ery and the amount.—Section 25 of an act amending the city charter of Kan- 
sas City, approved March 16, 1870, and giving the city council power to grade 
sidewalks, and tax the costs, issue tax vills, etce., provided that “nothing in this 
section should be so construed as to prevent any defendant from pleading in re- 
duction of the bill any mistake or error in the amount thereof, or that the 
work therein mentioned was not done in a workmanlike manner.” 

In suit on a special tax bill for grading a sidewalk when in Kansas City under 

said act it appeared that the work was done under a contract for grading both 

sides of the street; that the cost of grading the side on which the ground 
sought to be charged was situated, was greater than that of the opposite side 
of the street, but the aggregate cost of the whole work was computed anid de- 
fendant taxed according to his proportion of the entire frontage of both sides, 
held, that on proof of these facts by defendant the suit should not be dismissed; 
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KANSAS CITY OF, continued, 
but if it could be shown how much of the entire cost was properly chargeable 
to defendant, plaintiff might recover that amount.—The First National Bank of 
Kansas City v. Nelson, 418. 

2. Mayor—Marshal—Appointment of officer—Commission of—Evidence of 
what.—Where a city ordinance authorizes the appointment of an officer by 
the mayor and marshal, his commission, signed by the mayor, is pr: sumptive 
evidience of the concurrence of the marshalin his appointmeit.— Westberg y, 
Tie Citv of Kansas, 493. 7 

8. Munivipality—Police officer—Removal of by Mayor—Claim for snbse. 
quent salary— Vested rights—Contract, ete.—In suit by a policeman againgt 
the City of Kansas, for suspending and dismissing him from employment, and 
for the remainder of his salary thereafter unpaid, it appeared that, by its 
charter, the common council had power by ordinance (not to appoint but) to 
provide for the appointment of police officers ; that the mayor was authorized 
to suspend, and, with the consent of the common council, to remove any off. 
cer, ete. On receipt of a communication from the mayor suspending an 
Officer, the only action required of the council was to file the same. The re. 
cords of the council showed that plaintiff was nominated as police officer by 
the mayor and confirmed by the city council; that a message was afterward 
received from him suspending plaintiff from his office on the police force, 
and recommending his removal therefrom for the unnecessary shooting of A, 
B. On the message was endorsed “received and action of the mayor con. 
firmed.” “ D. G., Clerk.” 

Held, that the manifest intent of the maror was to permanently remove the offi. 
cer, and that the approval of the city council, through its clerk, had reference 
tosuch purpose and not merely toa suspension from office ; but even were the 
plaintiff only suspended from office, that he was not entitled—as against 
the citv—to recover a salary during the period for which he was sus 
pended, since plaintiff had no vested right in his office; nor had he 
had any contract with the city for his position, and if he had, the city hada 


right to sever it for misconduct.—Id. 


L . 


LAND AND LAND TITLES. 

1 Land titles— Possession defeated by prior possession with claim afler — Where 
plaintiff rests his claim on naked possession, a prior possession in defendant, 
where the fee is claimed in connection with it, will be sufficient to defeat him, 
—Norfleet v. Russell, 176. 

2. Land and land titles—Unascertained boundaries—Agreement as to mode of 

establishing—Ejectment—Stalnte of frauds, ete.—When the proprietors of 

contiguous estates, the boundaries of which are indefinite and unascertained, 
agree upon the line dividing their estates, the calls in their respective deeds 
fasten themselves upon the property to which they are thus applied, and the 
title passed by the conveyances covers and includes every part of the property 
so identified as being comprehended within the description contained in the 
grant. Such boundary, thus agreed upon, is to be considered the true one, 
and each proprietor becomes the legal owner of the land called for im his deed, 
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LAND AND LAND TITLES, continued. 
up to such boundary. Such agreements are not within the statute of frauds, 
and ejectment may be maintained for all the land included within the calls of 
the deed, as located and determined by the agreement of the parties fixing the 
poundary.—Turner v, Baker, 218. 

3. Lands and land titles—Coterminous proprietors—Dividing line, parol agree- 
ment changing location of —Statute of frands.—When the location of the true 
boundary dividing their estates is known to the coterminous proprietors and 
thev attempt, for mutual convenience, or other sufficient reason, to transfer 
land from one to the other, by a parol agreement changing the location of 
such boundary, the statute of frauds will inflexibly apply.—Id. 

4. Boundary line, long acquiescence in agreement as to line may be inferred from 
when.—Long acquiescence in the location of a boundary line, together with 
the acts and declarations of the parties treating the same as the true boundary, 
will authorize a jury to infer an agreement, between the parties, establishing 
such boundary —lId. 

5. Forcible entry and detainer—Final judgment in—Relation, doctrine of. —If A. 
being the true owner of a tract of land be disseized, and B., in an action of forci- 
ble entry and detainer against the disseizor, recover judgment against him, such 
judginent even when executed by a writ Aabere facias possessionem, will not 
relate to the institution of the suit so as to make the adverse possession of the 
dis-eizor, during the intervening time, the adverse possession of B. as against A. 

When premises are wholly vacant, the adverse possession follows the true tide. 
—Ti 

6. Practice civil— Adverse possession—Instruction as to improper, when.—An in- 
struction is improper which leaves to the jury to determine the question what 
acts of ownership will amount to adverse possession.—Id. 

7. Ejectment brought in 1856—Petition sworn to, evidence of what.—In 1856 a 
petition in ejectment being required to be sworn to amounted to a solemn ad- 
mission that plaintiff at date of suit was out of possession.—Id. 

8. Register and Receivers at land office—Duplicate certificates of purchasers 
givenbu, prima facie evidence of purchase—Evidence in rebuttal.—Duplicate 
certificates thereof given by registers and receivers of public lands are prima 

facie it not conclusive evidence of the payment of purchase money for such 
lands, and may be overthrown by the testimony.—Massey, et al. v. Smith, 347. 

9. U.S. Land register—Durchase of public land by—Claim against one holding 
under by a person holding under later patent-Laches against the State— Receiver 
— Fraudulent combination— Equity.—Under the statutes and the principles of 
law relating to that subject, United States registers in this State iiave no right 
to purchase public lands by entry at their offices, nor can laches be imputed to 
the State for failing to take action against persons holding under such purchaser, 
where nothing shows that the officers afterward connected with the lind denart- 
ment knew wnvthing of such purchase, nor was there anything on the records 
of the land office to apprise them of that fact. And on discovery of the purchase, 
regardless of the date of discovery, the State may annul the same, issue a new 
patent ; and the one buying under the patent mary hold regardless of the fact that 
he may have known of the former purchase by the register, And his rights 
are not affected by the fact that the land was also purchased by the receiver at 

the land office, where the latter purchased jointly with the Regi=ter, more espe- 
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LAND AND LAND TITLES, continued. 


cially when the circumstances showa fraudulent combination between the regig. 
. ~ 
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ter and receiver in effecting their purchase.—-Id, 

10. Land and land titles—Quarter section corners, how determined.—Iy exterior 
sections having less than the full number of acres, where the quarter section 
corners cannot be found, the deficiency will not ve divided between the quar. 
ter sections as contemplated by the statute, but must tall on the quarter di. 
rectly on the township orrange line. In -uch case the regulations of the Uniteg 
States Land Department must prevail over the statuies of the State. (Knight 
vs, Elliott, 57 Mo. 317.)—Vaughn v. Tate, 491. : 

11, Land— Title claimed under administration sale-Proof as to order of sale, what 
necessary. —Iu ejectment for land, the title to which defendant claims unier an 
administration sale, the failure of the record of the probate court to show an 
order authorizing the sale,is at law afatal defect, and incapable of being sup. 
pliei by proof aliunde, whether it be notice, report or approval of sale, or ad. 
ministrator’s deed. Such order has the same relation to administration sale ag 
a judgment does to an execution sale, But where it appears that the land wag 
sold above its appraised valne ani the proceeds were applied to the relief of 
other lands of plaintiff, evidence of these facts will create a clear equity in 
favor of defendant. —Evans, et al. v. Snyder, etal , 516. 

12. Eyui‘able estoppel.—Where they stani silently by for years, while the ocen. 
pant is making valuable and lasting improvements on the property, and re 
deeming it from the lien of the ancestor’s debts, his heirs will be estopped 
from afterward asserting their claim —Id. 

13. Hjectment— Proof required where parties look to common source of title —In 
ejectment, where plaintiff and defendant cliim from a common source of 
title, it is sufficient for plaintiff, in the first instance, to deduce his title there. 
from, without going further. To that extent, the rule, that he must recover 
on the strength of his own title, is departed from.—Miller v. Hardin, et al., 545, 

See Conveyances; Equity, 5, 6; Mortgages and Deeds of Trust; Sales, 35 
Wills. 

LARCENY; See Practice, criminal, 15, 17. 

LICENSE ; See Practice, criminal, 27. 

LIEN, MECHANICS’; See Mechanics’ Lien, 


LIMITATIONS. 
1. Limitations, statute of —Bond—Part paument of, by administrator of one of 


joint makers, effect of —Part payment upon a bond made by the administrator of 
one of the joint makers within the statutory period will prevent the running 
of the statute of limitations in favor of the remainder. —The County of Vernon 
to use of School Fund v. Stewart, 408. 
See Insurance, Life, 1; War Power of the United States, 1. 
LIQUOR, SALE OF; See Practice, criminal, 27. 


























































INDEX. 
MM. 


MALICIOUS PROSECUTION. 

1. Malicious prosecution—Probable cause—Advice of counsel need not be to 
prosecnle—Malice, proof of not necessary, when.—In an action for malicious 
proseeution if defendant show that he was advised by counsel that plaintiff 
was liable to the prosecution, he need not, in order to show “ptobable cause,” 
go further and show that he was aivised to bring the prosecution. And when 
go advised of his rights, proof of malice on his part will not render him liable. 
—Burris v. North, 426. 

2. Malicious prosecution —Instruction—Proof of intent to protect family of 
defendant, ete.—In suit for criminal prosecution, an instruction that in order 
to make out a case of probable cause, defendant was bound to show that he 
was actuated by a desire to protect his family, was held improperly given.—Id. 

$. Malicious prosecution—Action for, what essential to—To sustain an action 
for malicious prosecution, the want of probable cause and malice are both 
es<ettial.—Id, 

MANDAMUS, 

1. Mandamus--Application for to Supreme Court, will be refused, when.—Ex- 
cept in cases of far more than ordinary magnitude and importance, applications 
for writs of mandamus, made in the first instance to the Supreme Court, will 
be refused.—State of Missouri ex rel, Hopkins v, The County Court of Cooper 
County, 170, ’ 

MARRIAGE; See Evidence, 7. 

MECHANICS’ LIEN, 

1. Mechanic's lien—Notice—Account not sworn to, effect of —Where notice of a 
mechunic’s lien, served on defendant~, states the amount of the account, and de- 
scribes the property to be charged, and the account is attached and specifies 
the materials, and when furnished, and the notice aud account are filed with 
the clerk of the circuit court, the law is sufficiently complied with, although 
the acconnt is not sworn to.—Hassett, et al, v. Rust, et al., 325. 

2. Mechanic's lien—Joint original contractors—Joinder of in snit.—In suit by a 
sub-contractor on a mechanic’s lien, where there are two original joint con- 
tractors, it is not necessary that plain:iffs should join both as defendants.—Id, 

8. Mechanic's lien, suit on—Service, how may be made,—Service of notice of suit 
in the circuit court on a mechanic’s lien, made by a constable, is sufficient; 
and, semble, that such service may be made by any competent witness or any 
officer anthorized to serve writs.—Id. 

4. Mechanic's lien suit— Failure of petition to state when work was done, ete.— 
Dates set forth in account attached—Constr. Stat.—Under the present statute 
(Wagn. Stat. 1020, 3 38), where, in suit on a mechanic’s lien, plaintiff files, at- 
tached to his petition, an itemized account showing when the work was done 
or the material was furnished, which account is referred to in the petition as 
a part of it, the silence of the petition on these points is not a fatal defect.—Id. 

5. Mechanic's lien —General judgment against owner.—In a mechanic’s lien suit 
a general judgment against the owner is a fatal defect.—Id, 

MILITARY SEIZURE; See War Power of the United States 

40—vVOL. LXIV. 
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MISDEMEANOR; See Practice, criminal, 
MORTGAGES AND DEEDS OF TRUST. 
1, Conveyances—“ Grant, bargain and sell”’—- Covenant implied by words, made on 
behalf of those holding subordinately and not adversely— What holding adverse, 
~—-B. having purchasedof A. certain land without at the time receiving a deed, 
took possession and made lasting improvements; and having incumbered the 
land, subsequently sold itto C.; at date of which sale, on request of B. and 
with consent of C., and solely for their convenience, A. made to C. a deed in 
fee which contained the usual words “grant, bargain and sell.” ©, having 
been compelled to pay off the mortgage, sued A. on his covenant against in. 
cumbrances implied in the above words, Held, that “all claiming under him” 
construed by the statute (Wagn. Stat., 274, 38) to be covenanted on behalf of 
by the grantor in the words “ grant, bargain and sell,” referred to those hold. 
ing subordinately and not adversely to the grantor; that B. although deriving 
title to the land from A. did not claim under him, but being in equity the owner 
of the land and entitled toa deed from A. held adversely to him (See Ridge. 
way vs. Holliday, 59 Mo. 444); that the intention of A. manifestly was to trang. 
fer to C. the title which he had obligated himself to make to B., and the inten. 
tion and effect of his deed was not to covenant against the acts of B—Clorey, 
Graham, 249. 

Conveyances— Covenant against inenmbrances— Notice lo and knowledge of cov. 
enantee no discharge to covenantor, when.—The maker of a covenant against in. 
cumbrances is not relieved from liability for such as are covered by the cove. 
nant, by the constructive notice imparted by the record to the covenantee, nor 
by actual knowledge on his part at the date of deed. —Id. 

8. Mortgage—Judgment—Pendente lite—Sales under mortgage and exeention— 
Rights acquired under—Record—Notice.—A mortgage upon land executed 
after issue but before service of a petition in ejectment, does not subject the 
holder thereunder to the liabilities of a purchaser pendente lite ; and a sale under 
such mortgage will hold as against a sale under execution on a judgment ob. 
tained in such suit, although the mortgage was recorded after judgment, pro. 
vided only that the record was prior to the date of the execution. Where, 
however, the purchuser under the mortgage was also attorney for the plaintiff 
in the judgment, and the judgment was rendered with his assent and approval, 
he and any purchaser under the mortgage, with knowledge of the facts, would 
be estopped from asserting his title as against one holding under the execu 
tion sale-—Shaw v, Padley, 519. 

See Husband & Wife,2; Sales, 3. 
MULTIPLICITY OF SUITS; See Practice, civil—Actions, 1. 
MURDER: See Practice criminal, 


po 


N. 


NEGLIGENCE; See Common Carriers, 1, 4; Damages, 2,6, 7, 8; Defnult, 1; 
Railroads, 4, 6, 7, 10, 11, 12. 

NOTICE; See Bills and Notes, 2; Conveyunces, 7; Mechanics’ Lien, 1, 3; Mort 
gages and Deeds of Trust, 3; Trusts and Trustees, 3. 

NUISANCE; See Railroads, 3. 

















OFFICERS. 

1. Cirenit court—Judge of, who may be de facto— Claimant not declared lobe usurp- 
er in quo warranto, when.—Where it appears that during the entire term of 
office one claims to be judge of a circuit court, and acts as such, with the ac- 
quiescence of the people of the circuit, he is judge de facto and cannot be de- 
clared an intruder and usurper in guo warranto.—State ez rel. Att’y Gen'l v. 
Seny, 89. 

2. Quo warranto— Allegations as to abandonment of office— What necessary, and 
what inxufficient—In guo warranto for usurping the office of judge, a general 
assertion that defendant abandoned the office and engaged in the practice of 
law is insufficient. The special facts showing his abandonment must be stated. 
And his practice of law does not in itself, of necessity, amount to an abandon- 
ment.—Id. 

3. Office of judge, vacancy in—Anthority of governor to fill not judicial, but 
subject to review by the courts.—Where one was chosen judge under a special 
election ordered by the governor, his action in directing the election to be 
held may be reviewed and its legulity determined in a proceeding in gno war- 
ranto, The authority conferred on the governor by the Constitution of 1865 
(art. 5, 3 14) to fill a vacancy, confers no judicial authority.—Id. 

4. Qffice of judge— Term, continuance of till his ‘‘snecessor” is “elected and guali- 
fied” —“ Vacancy” — Meaning of terms under Constitution of 1865—Death of 
judge elected and qualified, before commencement of his term— Right of predeces- 
sor to hold over in case of.—In November, 1868, A. was elected judge of the —th 
judicial court. Under the Constitution of 1865 (art. 6, 3 14) his term continued 
till the tirst Monday in January, 1875, and till his “suecessor” was “elected and 
qualified.” In November, 1874, B. was elected as his successor, and was 
commissioned and took and subscribed his oath of office, and was shown to be 
of requisite age, and otherwise answering the requirements of law. On Janu- 
ary 2d, 1875, two days before the commencement of his term, he died. Section 
14, supra, authorized the governor, in case “any vacancy” should huppen by 
death, etc., to order a new election. Held, that B. waa qualified as the suc. 
cessor of A. within the meaning of the late constitution. And when eo qualified, 
the right of A. to hold over ceased, and did not revive with his death; that 
consequentiy the death of B. created a vacancy, which, under 3 14, supra, au- 
thorized the election of a new juige —Id. 7 

5. Offices, public, vacancy in— Function of courts and legislature touching. —The 
law abhors vacancies in public offices, and in doubtful cases the construction 
of a law fixing the tenure of such office would be greatly influenced by that 
consideration. But where there is clearly a casus omissus, the courts must 
leave it to the law-making power to make provision to avoid such conse- 
quence.—Id. 

6. Court, circuit— Resignation of judge to take effect at subsequent date— Election 

of successor, prior thereto, effect of —Where the judge of a circuit court in July, 

1876, transmitted to the governor of the State his resignation, the same, by 

its terms, to take effect in December of that year, its acceptance prior thereto 

would not vacate his office till the latter date, and an election of his successor 
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OFFICERS, continued. 
prior to December, 1876, would be invalid. (See Const. 1875, Art. VI? $2; 
Wagn. Stat. p. 572, 3 46; Sess. Acts 1873, p. 43.)—State ez rel. v. McGrath, 
139. 

%. City council—Oficer—Amolion—Proceedings, what facts should be shown by, 
—In a proceeding by a city council for removal of an officer for miscondugt 
in office, the specific acts complained of should be stated, in order that it may 
appear as a matter of law that that body has jurisdiction of the offense. No 
intendments on that point or as to the regularity of the proceedings can be 
indulged in.—State ez rel. Norton v. Lupton, 415. 

8. Action on official bond— Variance between allegations and proof— Title of off. 
cer— Legislative acts, construction of.—W here the petition in suit on an official 
bond charged that the principal was elected by the voters of Kaw Township, 
gave bond as “ Marshal of the Kansas City Court of Common Pleas,” the 
bond was given by defendants for the faithful performance of the principal of 
his duties as “ Marshal of Kaw Township ;” that this was the only bond 
ever given by this officer, who thereupon proceeded to discharge the duties of 
marshal of that court in the discharge of which the breach occurred. But 
it also appeared that the legislature had, prior to the election in question, by 
divers “‘ public acts,” used the terms “ Marshal of the Kansas City Court of 
Common Pleas” and “‘ Marshal of Kaw Township,” interchangeably, in des. 
ignating the officer who was to execute the process of that court, and that the 
legislature also, prior to said election, had provided ** that all official papers, 
acts and duties of the Marshal of the Kansas City Court of Common Pleas which 
* * © shall be executed under the name and style of ‘* Marshal of Kaw 
Township, * * * shallbelegal * © * asif done under the name of 
the “ Marshal of the Kansas City Court of Common Pleas.” Held, that there 
was no variance between the allega/a and the probaia, since either method of de. 
signation would be equally effective in designating the ministerial officer of 
that court.—State to use Watkins v. Miserez, 596. 

See Attachment, 1, 2, 3; Constable; Court, Cass County, Common Pleas, 1 
Entomologist, State, 1; Justice of the Peace; Kansas, City of, 2,3; Land 
and Land Titles, 8, 9. 
OWNERSHIP; See Practice. criminal, 17. 


P. 


PARTNERSHIP. 

1. Partnership property—Rights of members to exemption of, from execution.— 
The members of a firm are neither severally or jointly entitled to partnership 
assets exempted to heads of families under 3 11 of the statute touching 
execution.—State ez rel. Billingsley v. Spencer, 355. 

See Process, 4. 

PASSENGERS; See Railroads, 9. 

POWERS; See Wills, 1,2, 3, 4. 

PRACTICRK, CIVIL; See Corporations, 1; Default, 1, 2. 

PRACTICE, CIVIL—ACTIONS. 

1. Actions— Multiplicity of suits—Knowledge of remedy, etc.—Where, of certain 

stock stolen and purchased by a third party, the owner replevied a portion 
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PRACTICE, CIVIL—ACTIONS, continued. 
and afterward brought trover for the remainder, and it appeared that at the 
time of the first suit he had knowledge of the conversion of a portion of the 
stock claimed in the second, Aeld, that for that portion his second action 
would not lie, but contrawise us to that touching the conversion of which he was 
ignorant. The rule prohibiting multiplicity of suits, has no reference to a 
case where the party has no kuowledge of his means of redress.—Moran v. 
Plankinton, 337. 
See Conveyances, 5; Damages, 10; Ejectment; Equity; Fraud,5; Hus- 
band and Wife, 1; Malicious Prosecution; Mandamus, 1; Officers, 7, 8; 
Quo Warranto; Revenue, 4; Trespass, 1. 

PRACTICE, CIVIL--APPEAL. 

1. Practice, Supreme Court— Exceptions, bill of —Vacation.—Unless on consent 
of parties made matter of record, the circuit court cannot grant permission 
to file a bill of exceptions in vacation.—Mentzing v. Pac. R. R. Co., 25. 

9. Appeal withont mertt— Damages.—Where an appeal is without merit, judg- 
ment will be affirmed with ten per cent. damages.—-Rose v. Cobb, 464. 

See Court, Greene County, Probate and Common Pleas ; Divorce, 1; Prac- 
tice, Supreme Court. 

PRACTICE, CIVIL--PARTIES; See Administration, 3; Judgment, 3; Me- 

chanie’s Lien, 1, 2, 3. 

PRACTICE, CIVIL-—-PLEADINGS. 

1. Practice, civii— Bill of exchange—Record.—A bill of exchange sued upon and 
filed with the petition constitutes no part of it.—Phillips v. Evans, 17. 

2 Equity—Action to set aside conveyance for duress--Allegations, sufficiency of. 
—In suit in equity to set aside a deed of plaintiff for alleged threats made to 
him to prosecute his brother for adultery, unless the converance were made, 
wiiere it is not alleged that his brother was innocent of the crime, or that 
such prosecution would be unlawful, no foundation is laid for the relief sought. 
Nor will it be afforded, although it is alleged that such declarations are coupled 
with threats to stir up a mob and hang his brother, where plaintiff does not 
lay the (Oundation for separate relief by alleging plaintiff’s belief that his fail- 
ure to execute the deed would result in the carrying out of the latter threats. 
—Davis v. Luster, 43. 

8. Instructions, pleadings, etc.--Iustructions should not be given on issues not 
made by the pleadings.—Id. 

4. Petition, two counts in, finding on but one—No motion in arrest, becanse no 
bill of exerplions—Atiention of lower court not called to error.—Where the 
petition contained two independent counts, but the finding for the defendant 
was only on the first, Ae/d, that this was not a general finding, and even if it 
were, the judgment should not be reversed, since there being no bill of excep- 
tions, this court cannot know whether the attention of the lower court was 
called to the matter by appropriate motion.--Marquis v. Clark, 601. 

See Administration, 8; Arbitration and Award, 4; Common Carriers, 2, 3; 
Equity, 3, 4,5, 6; Executions, 3; Mechanic’s Lien, 2, 4; Practice, civil 
~-Trials, 4, 8. 
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PRACTICE, CIVIL—TRIALS. 

1. Practice, civil—-Instructions— Evidence.—An instruction not founded on the 
pleadings and the evidence, is improper.—Parker vs. Marquis, 38. 

2. Instructions not misleading, revision of by Supreme Court.—It is not to be 
expected that instructions in a nisi prius court will not be subject to criticism, 
It is only proper for a revising court to see that in the main they are not eg). 
culated to mislead.—Tate vs. M., K. & T. R. W. Co, 149. 

8. Instructions—Evidence.—Instructions not based on evidence should be re. 
fused. —Weiland va, Weyland, 168; Lillis vs. St. L.. K. C. & N. R. R. Co., 464, 

4. Practice, civil—Pleading—Hvidence—Contract with R. R. Co. for meals fur. 
nished employces.—In suit againat a railroad company for board furnished the 
employees under an alleged contract with the company, it was held proper 
to show a like arrangement made with prior parties, the evidence being 
supplemented by proof of an agreement to continue the arrangement with 
plaintiff, and in the absence of an affidavit showing tiiat defendant was misled 
thereby, it was held that under the statute plaintiff might amend his petition 
by designating the price per meal agreed on for each empioyee.—Krech vs, Pa. 
cific Railroad, 172. 

5. Instructions— When properly given.—Instructions which, taken in connection, 
correctly present the law of the case, are properly given.—Id. 

6. Instructions, when properly refused.—Instructions not founded on the erie 
dence nor having any application to the case, are properly refused.—lId. 

7. Practice, civil—General objection—Evidence excluded on account of— Ruling 
may be reviewed, when.—Where testimony is excluded on a general objection, 
the fact that the objection is not specific, will not prevent « review of the ruling 
of the court, and a reversal, if the testimony was competent.—Chaffe vs, 
Memphis, C. & N. W. R. R., 193. 

8. Dumages— Railroads— Defects in machinery and track—Allegata and probata. 
—Wirere an action for damages against a railroad is grounded on an alleged 
defect in construction of the engine, plainiiff cannot recover for an injury re- 
sulting from a defect in the track,—Buffington vs. Atl. & Pac. R. R. Co., 246. 

9. Practice, civil—Instruction— Party cannot object to his own declaration of law— 
A case will not be reversed for error in giving an instruction for respondent, 
where the same declaration of law is given at the request of appellant. In such 
case the party is estopped from objecting, and is not prejudiced by the action 
complained of.—Crutchfield vs, St. L., K. C. & N. R. R. Co., 255. 

10. Instructions— Refusal of, no error, when.—The refusal of instructions sub- 
stantially incorporated in others which are given is not error.—Rickey vs. Zep- 
penfelit, 277. 

11. Jnstructions— Evidence, conflict of —Jury.—Questions of conflicting testimony 
are properly left to the jury under appropriate instructions.—Id. 

12. Instructions—Refusal of proper, when.—Instruetions which are argumenta- 
tive or misleading, or the substance of which is embodied in others, are prop- 
erly refused.—State vs. Orr, 339. 

13. Instructions— Evidence, refusal of —Instructions abstractly correct, but not 
founded on the evidence, should be refused.--Clark vs. St. L., K. C. & N.B 
R. Co., 440. 

See Default, 1 
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PRACTICE, CRIMINAL. 

1. Indictment—Murder—Presence of prisoner—Failure of record to show.— 
Where it does not appear affirmatively that the prisoner was present during 
the eutire trial of an indictment for murder, or to show the presence of the 
jury during the hearing of evidence, such errors will work a reversal of the 


cause.—State vs. Allen, 67. 

9. Instructions—Faulis in.—Instructions should not be repetitions nor com- 
mentaries on the evidence.—Id. 

3. Indictment—Same offense charged in different counts—Prosecutor not com- 
pelled to elect, when.—Where the several counts of an indictment refer to the 
sume transaction and are intended to charge only a single offense, but are 
diff-rently framed in order to meet the evidence as it muy be developed at the 
trinl, »g where the accusation is for stealing sundry caddies of tobacco from @ 
certain railroad depot, and also for receiving the same, knowing them to have 
been stolen from the depot, the prosecutor should not be compelled to elect 
on which count he will proceed.—State vs. Sutton, 107. 

4. Common Pleas Court of Sugariree township, Randolph county—Jurisdic. 
tion over offense committed before its establishment.—A Common Pleas Court 
having been established for the township of Sugartree in the county of Ran- 
dolpli, in lieu of the circuit court of the county, “with exclusive original jur- 
isdiction in all criminal actions,” was authorized to try an offense commited 
before the act creating it took effect, where tle circuit court had not thereto- 
fore acquired special jurisdiction of the case, by proceedings instituted therein, 
—Id. 

&. Indictment—Receipl—Hearsay, when.—On indictment charging the stealing 
of property from a railroad company, a paper given by the consignee ac- 
knowledging the receipt of money in payment of the goods, is not competent 
to prove the loss of the goods. It is hearsay.—-Id. 

6. Lustructions, multiplicity ef — Giving of others by court in lieu of.—Where in- 
aiructions are very numerous, the court may properly refuse them all, and 
present the cuse to the jury in a few clear and pointed ones of its own.—Id, 

7. Indictinent— Larceny —Failure to specify articles stolen— Defective charge as to 

larceny— Effect of upon conviction of burglary, where indictment charges 

both—Where an indictment charges that defendant “ burglariously and fel- 
vniously, ete.,” entered a house “ with intent to commit larceny by taking and 
carrying away, ete.” certain specified goods, and adds in a separate clause 
that he did then “ burglariously and feloniously steal, take and carry away, 
coutrary” ete., the indictment is fatally defective, the phrase “by taking 
and carrying away,” etc., not being an affirmative allegation of stealing ; and 
the second clause failing to designate what was stolen. And defendant be- 
ing charged with both larceny and burglary and being convicted in the same 
verdict of both, and there being nothing on which to base the verdict as to 
the former, judgment and sentence cannot staud as to the latter.—State vs. 

Dooly, 146. 

Indictment—Burglary— What charge of sufficient—An indictment which 

distinctly and with reasonable particularity charges the felonious and burgla- 

rious breaking and entering into a house, and the felonious intent thereby to 
commit larceny, is a sufficient charge of burglary.—Id. 
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PRACTICE, CRIMINAL, continued. 

9. Practice, criminal—Record—Failure to show presence of prisoner at verdict 
Effect of. —On an indictment for felony, the failure of the record to show 
affirmatively that the prisoner was present at the rendition of the verdict wijj 
operate a reversal of the cause.—Id. 

10. Indictment— Venue, failure of evidence to show.—When the evidence udduced 
at the trial does not show in what county the offense charged in an indict. 
ment was committed, judgment for the State will be reversed and the cause 
remanded—State vs. Meyer, 190. 

11. Criminal law—Murder in first degree—Deliberation and premeditation essen. 
tial to—Instruclions.—Homicide im order to constitute murder in the firs 
degree under the Statute of Missouri, must be, not only willful and with malice 
but, with deliberation or premeditation. And these constituents are to be 
shown like any other facts, by direct proof or by circumstances from which 
their existence may be inferred by the jury. 

The giving of an instruction defining the crime, which omits these elements, wil] 
#perate a reversal, although the offense be correctly described in another in. 
struction. The latrer does not cure the former.—State vs. Mitchell, 191, 

12. Criminal law— Murder—Malice—Presumplions as to.—Malice is essential to 
murder both in the first and second degrees; and where unlawful killing jg 
proved to have been done with a dangerous weapon likely to produce death, 
the malice requisite to murder is presumed.—(See State vs. Lane, post p. 319.) 
—Id. 

13. Criminal law— Keeping of bawdy house— Entry by city register of Sedalia-Pro. 
ceeding under statute against same defendant for same offense— Evidence, how 
Sar character of house shown by that of inmates.—In a criminal proceeding in 
Pettis County under the statute (Wagn. Stat., 502, 319), an entry in the records 
of the city register of the city of Sedalia, that defendant had been found guilty of 
keeping a bawdy house, wiere the record further showed that defendant had 
pleaded “not guilty,” and hud appealed from the judgment, and there was no 
evidence in the State trial that the appeal had not been determined, was held 
inadmissible against the accused, and its introduction on error not cured by an 
instruction that if an appeal were still pending the facts shown by the record 
would not authorize a conviction ; and the error will authorize a reversal of 
the cause. Contrawise, where co-defendants of the accused were shown by the 
entry to have been arrested by the recorder as inmates of the same house, and to 
have been convicted, and to have failed to appeal from his juwigment, the 
entry would be admissible for the purpose of showing the character of the 
house kept by defendant.—State v, Barnard, 260, 

14. Instructions, mislealing, refusal of .-Instructions culeulated to mislead should 
be refused.—Srate v, Duncan, 262. 

15 Indictment—Acquittal of burglary and conviction of larceny- Measure of lar. 
ceny.—On an indictment charging defendant in the same count w ith burglary 
and larceny, he may be acquitted of the former and convicted of the latter. 
(See Wagn. Stat. 455, 456, 3 19; State vs. Alexander, 56 Mo. 131.) But 
in such case the degree of larceny or whether the offense be larceny, or merely 
a misdemeanor, must be determined by the value of the property taken— 


Siate v, Barker, 282. 
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PRACTICE, CRIMINAL, continued. 

16. Practice, criminal—Evidence—Verdict—Supreme Court will not disturb, 
when.—In a criminal proceeding where the evidence is not preserved further 
than a general statement that it “tended to show” that the crime charged 
was committed, the verdict of the trial court will not be disturbed above, as 
against the evidence.—Id, 

17. Larceny—ZIndictment— Variance in name of owner, no ground of reversal, 
when. —In the trial of an indictment for stealing the property of R. C. Ste- 
vens, proof that it wasthe property C.J. Stevens, will not under the stat- 
ute of Missouri (Wagn. Stat. 1089, 3 22), be ground for setting aside a verdict 
unless the court trying the cause shall find that the variance was in fact “ ma- 
terial to the merits of the case, and prejudicial to the defense of the defend- 
aut.” —Id, 

18. Murder in first and second degrees— Facts necessary to constitute—Deliberation, 
premeditation and malice— Proof and presumptions as to.—Under our statute he 
who uses a deadly weapon with fatal effect and with a manifest deadly purpose 
having sufficient time—be it long or short—to deliberate and fully form the 
purpose of killing, and without sufficient reasonable cause to apprehend imme- 
diate personal violence, or other sufficient cause or extenuation, is guilty of 
murder in the first degree. To that end deliberation, premeditation and mal- 
ice, ure not to be presumed but must be proved. The proof, however, need 
not be direct but may be shown by circumstantial evidence such as the above, 
and deduced by the jury from all the facts in the case. 
Iu murder in the second degree, deliberation and premeditation need not be 
shown, but only malice. And from the simple act of killing, the law will 
presume malice.—State v. Lane, 319. 
19. Practice, criminal— Homici le—Different grades-For what defendant may be 
tried under indictment— Question of grade when for jury—Instructions—Should 
be confined how — What will warrant reversal. —Under an indictment for murder 
in the first degree defendant may be convicted of either murder in the first or 
in the second degree, or in any of the degrees of manslaughter of which the 
evidence may show him to be guilty. And where from the evidence the ques- 
tion of the grade is doubtful, the court may properly leave it to the jury to 
determine, under instructions defining the different grades to which the 
proof may apply. 

In such indictment if the evidence shows murder in the first degree and no other 

the court may confine its instructions to that grade and refuse to instruct as 

to any other. And an instruction as to other grades, in the absence of evi- 
dence applying thereto, will warrant a reversal.—Id. 

20. Justructions—Refusal of not error, when.—The refusal of instructions sub- 

stantially incorporated in those given is not error.—Id, 

21. Criminal law—Felony—-Acquittal of, how shown—Acquittal of co-defend- 

ani— Proof of improper, when.—Proof of acquittal of a felony must be shown 

by the records and cannot be proved by parol testimony. And the acquittal 
of a co-defendant cannot be introduced in any shape for the benefit of one 

charged with commission of a felony.—State v, Orr, 339. 

22. Criminal law—Bvidence of guilt— Hypothesis if innocent.—To establish 

the guilt of the prisoner the evidence must not only be consistent with a 

hypothesis of his guilt but inconsistent with that of his innocence.—Id, 
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PRACTICE, CRIMINAL, continued 

28. Evidence—Jury—Falsus in uno, ete.—-When the jury believe that a witness 
has knowingly testified falsely to any material factin the trial, they are at lip. 
erty to reject his entire testimony.—Id, 

24. Instructions—Refusal of proder, when —Instructions which are argumenta. 
tive or misleading, or the substance of which is embodied in others, are prop. 
erly refused—Id. 

25. Indictment—Murder—New trial—Prejudice of juror, what sufficient to war. 
rant.—Where it appeared, on a motion for a new trial on an indictment for 
murder, that one of the jury had formed such a prejudice against the accused 
that he could not be an impartial juror, the prisoner would be entitled to a re. 
trial, although the juror had formed no opinion as to his guilt or innocence, and 
his prejudice was formed merely upon rumor, and not upon evidence: at the 
trial. In such case the grant of a new trial does not turn on the question of 
the competency or incompetency of the juror alone, but on the question 
whether the prisoner will have an impartial trial.—State v. Taylor, 358, 

26. Murder—Tireats, etc., mide by deceased and not communicated to prisoner. 
On an indictment for murder, proof of threats made by deceased aguinst the 
prisoner, or wrongs done or slanders uttered, touching the family of the pris. 
oner, knowledge whereof is not shown to have been communicated to the lat 





ter, is incompetent.—Id. 

27. Criminal law—Dram shop license—Sale of liquor withoul-Act of 1874, tak. 
ing effect June 1st.—Under the act of March 20th, 1874 (Adj. Sess. Acts, 1874, 
p. 46), an indictment which charges defendant with selling liquor subsequent 
to June Ist, 1874, when said act went into effect, without a dram shop license, 
and which fails either generally or specially to negative the fact that defend. 
ant was authorized to sell as a druggist or otherwise, is bad, Contrawise, 
where the indictment, although brought subsequent to June Ist, charges sales 
to have been so made prior thereto, the indictment would have been good, and 
proof of sales anterior to that date would be admissible.—State v, McBride, 364, 

28. Practice, criminal—Indictment—Pleas in abatement- What insufficient —Pleas 
in abatement to an indictment on the grounds that one of the grand jurors 
returning the same was not a freeholder or householder of the county; that 
he was not selected as a grand juror by the county court, and that defendant 
was not present when that jury was sworn so as to challenge said juror or the 
array, are bad on demurrer.—State v. Brown, 367. 

29. Indictment for murder—Ezclamation after killing that deceased had a knife 
not res geste—On an indictment for murder, the testimony that witness 
heard a little girl, after the killing, exclaim “ Mr. L. (meaning the deceased) 
had a knife in his hand,” was held inadmissible. Such exclamation is no part 
of the res geste.—Id. 

30. Homicide, trial of —Jury—Proof that they were on site of casnally- Effect of — 

Proof of the fact that on trial of an indictment for homicide, the jury 

were on the ground where the killing took place, where it did not appear that 

they were looking at the ground with a view to understanding how the deed 
was done, nor that they said anything about it or conversed among them 
selves about the ground, and there was no question as tothe locality of the 
homicide, or that the witness testifying thereto was in a position to sce what 
he related, will not authorize a new trial. —Id, 

















IN DEX. 635 


PRACTICE, CRIMINAL, continued. 

$1. Evidence—Falsus in uno, eée.—An instruction which tells a jury that they may 
disregard the testimony of a witness who has testified falsely in any particular 
without describing such testimony as wilfully or intentionally false, is improper; 
but the giving of such instruction will not operate a reversal, where it does not 
appear to have wrought injury to the appellant.—Id. 

32. Criminal law—Murder—Self defense—Doctrine of, when may be invoked.— 
When defendant, in an indictment for homicide, brings on or voluntarily enters 
into a difficulty which results in the death of his antagonist, however high the 
passion of defendant or however imminent the danger to him may have be- 
come during the difficulty or conflict, the plea of self defense cannot be in 
voked.—Id. 

88. Criminal law—Provocation and danger not sufficient to reduce murder to lower 
mode of crime.—No provocation short of personal violence, nor any peril not 
apparent and imminent, will be sufficient to reduce the crime of murder to a 
lower order of homicide.—Id, 

34. Homicide— Threats to kill prisoner— Presumption of continuance of purpose, 
etc.—The fact that the deceased threatened to kill the prisoner, or to do him 
great bodily harm, does not raise the presumption of law that the purpose con- 
tinued down to the time of the killing, and that deceased was present at the 
time for the purpose of carrying out such threat.—Id, 

85. Jndictment— Homicide— Want of provocation-Burden of proof.—In an indict- 
ment for murder, the burden of proof is not upon the State to show that the 
prisoner killed the deceased without any justifiable or legal excuse or extenua- 
ting circumstances.—Id, 

36. Practice,—Entries nune pro tuncies—On what foundation may be made.— 
Where a clerk omits to make an entry which was ordered to be made, or makes 
a different entry from that which was ordered, the court may at a subsequent 
term amend the record so as to make it conform to the truth; provided some 
entry either in the minutes kept by the judge or clerk, or some paper filed in 
the cause sustaining them shows facts from which the amendment can be 
made, It cannot be so amended by evidence aliunde, nor by facts in the breast 
of the judge.—State v. Jeffors, 376. 

37. Practice, criminal— Amendment of entries nunc pro tune at subsequent term— 
When improper—Autrefoit acquit, ete.—Discharge of jury by operation of law, 
effect of. —On the trial of an indictment fora felony, where the case is submitted 
to the jury, and the only entry in the record showing what became of the jury is 
that “after hearing the allegations, proof and pleadings as well on behalf of the 

State us on the part of defendant they retired to consider of their verdict,” 
and no record is made on the judge’s docket or clerk’s minutes in regard to the 
discharge of the jury or the continuance of the cause, the court cannot, at a sub- 
sequent term and on an affidavit of the clerk, direct the entry of a nunc pro 
tune order showing the discharge of the jury. But such state of the record 
will not authorize the discharge of the prisoner on motion, at a subsequent 
term, nor bar his subsequent trial for the same offense. For his life was not 
thereby judicially put in jeopardy, nor do such entries on the record raise the le- 
gal presumption of an acquittal, (See Const. Billof Rights, 823.) And the dis 
charge of the jury either where the term expired by limitation or ez vi der- 
mini by the commencement of another term will not bar a re-trial.—Id. 
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88. Jury— Discharge of in cases of felony—Power of court should be exercised, 
how.—The power of a court to discharge a jury in cases of felony should be 
exercised with great caution.—Id. 

89. Murder—Indictment— Allegations as to time and piace of death—De fects in, 
what will authorize quashing of writ—Jeofails, statute of.—An indictment for 
murder which charges that * * “of said mortal wounds said A. did immediately 
languish, and languishing did die,” is defective in not specifically alleging when 
and how long after the wounding the death occurred. The defect is not cured 
by the statute of jeofuils, and will authorize the quashing of the indictment,— 
State v. Sides, 383. 

40. Criminal law—Indictment for disturbing worship on a public square in 
sufficient, when.—Where an indictment set out that defeniant by indecent be 
havior and profane discourse, and by attempting to drive a horse and wagon 
through them, did disturb a congregation ‘‘met for religious worship at the 
southeust corner of the public square, in the city of Hannibal,” it was Aeld 
that under the statute (Wagn. Stat. 504, 3 30,) that act was intended to pro. 
tect camp meetings held on a piece of ground set apart for that purpose, and 
assemblages gathered within a house or place of worship, and not public squares 
and streets, If a portion of a public square were a place of public worship, 
that tact should be made distinctly to appear in the indictment.—State y, 
Schieneman, 386. 

41. Indictment—Instruction to convict of murder or acquit.— Where the evidence 

is of a character to authorize it, the court may properly give an instruction that 

the jury must either convict the prisoner of murder in the first degree, or ac. 





quit him.—State v. Joues, 391. 

42. Practice, criminal—Murder—Intent, continuance of, for what length of time 
necessary.—If homicide is committed, not in the heat of passion or with lawful 
provocation, and the prisoner deliberately and with malice «forethought intend 
the killing for any length of time beforehand, no matter how short, he is 
guilty of murder in the firat degree.—Id. 

48. Instruction commenting on evidence.—An instruction singling out a portion of 
testimony and commenting thereon is improper.—Id. 

44. Murder—Uncorroborated testimony of accomplice, how to be received by juries 
—The testimony of those abetting and encouraging murder in relation thereto, 
when uncorroborated by that of others not implicated, although admissible, 
sliould be received with great caution by the jury; and they should not con- 
vict on such testimony alone, unless satisfied of its truth.—Id. 

45. Instruction— Evidence— Refusal of.—Au instruction not based upon evidence 
is properly refused,——Id. 

46. Witness—Recalling of. for purpose of impeachment.—A party after cross-ex- 
amining a witness of the other side may by permission of court recall and 
question him for the purpose of impeaching him, and afterward introduce other 
testimony to that end. He does not by so recalling him make the witness 
his own.—-Id. 

47. Witness called for particular purpose—Cross-ezamination of —Semble, that a 

witness examined on any point may be cross-examined by the other side toueb- 

ing all matters pertaining to the case.—Id. 
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PRACTICE, C RIMINAL, continued. 

48. Jury—Compelency of juror.—The fact that he is futher- in-law of the prosecu- 
ting attorney does not render a juror incompetent..—Id. 

49. Murder —Indictment— Failure to allege in what part of the body wound was give 
en—Jeofails, statute of. —Au indictment for murder which alleges that tie pris 
oner * * * “did strike, penetrate and wound him, the said E., in and about di- 
vers places of the body,” ete., is not under the statute of jeofuils (Wiagn. Stat., 
1090, 1091, 3 27 and clause declaring an indictment not invalid “ for want of the 
averment of any matter not necessary to be proved”) fatally defective for 
failing to state in what part of the body the wound was inflicted ; since it is 
not necessary to prove that fact as alleged, if stated.—State v. Edmuud- 
son, 398. 

50. Murder, indictment for—Shackles on prisonrer—Power of court in criminal 
trials—Righis of prisoner—Previous assault by.—As a general rule, a prisoner 
is entitled, as a matter of right, to be freed from his shackles when brought 
into the court room for trial, but this rule is not of universal application. The 
court has the power to take all necessary steps to have the trial a quiet and 
safe one, even to binding the prisoner with fetters. But there must be some 
good and sufficient reasons for pursuing such extraordinary course, else the 
judgment of conviction will be reversed; and the fact that the prisoner had 
made, in the court room, an assault upon a person, will not justify his being 
shackled, three months thereafter, when put upon his trial.—State v. Kring, 
591. 

51. Sanily of prisoner—Letters of, when admissible in evidence—Secondary evi- 
dence. —Wheu the sanity of the prisoner is involved, a letter written by him, 
prior to the commission of the alleged offense, is admissible in evidence to 
throw light on the condition of his intellect at the time of the act charged. And 
on its being satisfactorily established that such letter was destroyed, secondary 
evidence of its contents ought to be admitted.—Id. 

52. Justruction erroneous respecting murder in first degree, but harmless.— Where 
the lower court gave, for the State, an erroneous inatruction respecting the 
constituent elements of murder in the first degree, as ruled in State vs. Foster 
(61 Mo. 548) and State vs. Lane (64 Mo. 319), but where the evidence showed 
that, if defendant was sane, the killing was done with malice prepense and 
afvrethought, and when the instructions for the defendant were very favor- 
able, held, the error was not reversible error.—Iid. 

53. Concluding arguments by circuit attorney—Improper remarks by circuit at- 
torney— Distinction between civil cases and those involving life and liberty. —Tire 
trial court should not permit the circuit attorney to indulge in a line of re- 
mark calculated to induce the jury to (do that very common thing) shirk re 
» agg by throwing it on the higher courts, (Lloyd v. H. & St. Jo. R.R 

. 53 Mo. 514, distinguished from the case at bar.)—Id. 
See Conspiracy, 1,2; Court, Cass County, Common Pleas, 1; Practice, Se 
preme Court, 2,3; Trespass, 1. 

PRACTICE, SUPREME COURT. 

1, Practice, Supreme Court—Levy, mistake in—Appeal—Corrections— Reverse 

unnecessary when.—Where motion was made to quash the levy of an execu 

tion for the reason that the ground described therein was part only of that 
occupied by a building, and that sale under it would entail a ruinous sacrifice, 
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PRACTICE, SUPREME COURT, continued. 
and the case went up by appeul, it was held that as no sale had taken place 
under the levy, ge circuit court should simply be directed to correct the error 
of description and that the cause need not be remanded for that purpose, 
Phillips v. Evana, 17. 

2. Tulictment—Change of venne—Testimony—Action of lower court— Review of, 
— Where, in a criminal case, on wn application for change of venue on the yround 
of prejudice against the prisoner, testimony is offered pro and con (See Sess, 
Acts 1875, p. 109) the Supreme Court will not interfere with the action of the 
trial court in overruling the motion.—State v. Taylor, 137. 

8. Practice, Supreme Court— Kvidence—Instruction—Bill of exceptions.—Evi. 
dence and instructions not incorporated in bill of exceptions will not be re 
viewel by Supreme Court.—Id. 

4. Practice. Supreme Court—Bill of exceptions— Exceptions to actions of court, ete, 
not incorporated in—Record proper only, will be reviewed.—On trial of an in. 
dictinent where no exceptions to the admission or rejection of evidence, or the 
giving or refusing of instructions, or the action of the court in overruling mo. 
tions are preserved in the bill of exceptions, the Supreme Court can review 
nothing but the record proper, é. ¢., the indictment, and the subsequent pleading 
including verdict and judgment,—State v. Pints, 317. 

6. Practice. Supreme Court—EKvidence—Bill of exceptions.—The Supreme Court 
will notice no evidence not embodied in the bill of exceptions.—Wilcox y, 
Todd, 388. 

6. Practice, civil, agreed facts, how treated on appeal.—Facts agreed upon ina 
case are, on appeal, to be treated as though found by a jury in a special 
verdict.—Shaw v. Padley, 519. 

9. Practice, civil—Bill of exceptions—Instructions, loss of.—The statement con- 
tained in a bill of exceptions that the instructions were not copied therein be. 
cause they had been taken away by the jurors orlawyers and not returned, 
will not warrant a reversal in the absence of any proof that they were not 
before the court on hearing of motion for new trial or proof of any efforts 
to supply their loss.—Witthouse v, Atl. & Pac R. R. Co., 523. 

8. Practice, Supreme Court— Assessment of damages— Verdict—Judgment— Re. 
miititur.—Where judgment is rendered for damages not assessed in the ver- 
dict, the assessment will not require a reversal if the amount thereof is remit- 
ted by respondent, but semdb/e, that in case of affirmance, respondent should 
pay the costs of the appeal.—Miller v. Hurdin, 545. 

9. Bill of exceptions— Record proper.— Where the bill is stricken out on motion, 
netning remains for examination but the record proper, and if no error be dis- 
covered therein, the judgment will be affirmed.—Marquis, et al. v. Clark, 601, 

10. Petition, two counts in, finding on but one—No motion in arrest, because no 
bill of exceptions— Attention of lower court not called to error.—Where the 
petition contained two independent counts, but the finding for the defendant. 
was only on the first, held, that this was not a general finding, and even if it 
were, the judgment should not be reversed, since there being no bill of excep- 
tions, this court cannot know whether the attention of the lower court was 
called to the matter by appropriate motion.—Id. 

See Banks and Banking, 1; Divorce, 1 ; Executions, 3; Habeas Corpus, 3, 4; 
Mandamus, 1; Practice, criminal, 16, 17,19; Revenue, 4; Special Taxes, 1 
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PRESUMPTIONS; See Land and Land Titles, 4, 5; Practice, criminal, 12. 

PRINCIPAL AND AGENT; See Attorney at Law, 1. 

PRINCIPAL AND SURETY ; See Surety. 

PROCESS. 

1. Sheriff —Amendment of returns—Service— Omission of word “ person ”—Mid- 

dle name of defendant.—The recital ina sheriff's return served upon a “ member 

of the fumily ” ete. of defendant instead of upon a “ person a member of the 
family ” ete., or its insertion of the initial letter of a middle name when he has 
none, are immaterial, and may be amended. Amendments of returns are now 
authorized both by statute and an unbroken uniformity of decisions.—Phillips 

vs. Evans, 17. 

Sheriff's return—Contradiction of —Amendment of—May be attacked in equity 

but not by motion,-The return of an officer is conclusive as to the fact therein re- 

cited, except in an action for a false return. And on the same principle a propos- 
ed amendment to a return caunot be defeated by evidence contradicting such 

proposed amendment. Equity may interfere to prevent the perpetration of a 

frau:i either by a consummated or by a contemplated amendment, but such in- 

terference cannot be invoked in aid of a motion.—Id. 

8. Practice, civil-—Service of summons on member of the family.—A return 
showing service of process on a defendant summoned subsequently to the 
first, by leaving acopy etc. with a “member of the family” (Wagn. Stat., 1007, 
2 7) is good.—Id. 

4. Practice, civil—Snit on open account— What services insufficient to anthorize 
final judgment at return term—Partnership.—Where suit is brought in the 
circuit court upon an open account, nothing under the statute (Wagn. Stat. 
1053, 3 19) short of a delivery to each defendant of a copy of the petition or of 
the account, with the items set forth, is sufficient service to authorize final judg- 
ment at the return term; and the fact that of two or more defendants, the 
first is personally served, will not authorize such judgment against a subse- 
quent defendant on proof of service at his place of abode, etc. And it makes 
no difference that defendants are suedasa firm. (See Phillips vs. Evaus, ante 
p- 17.)}—Clark vs. Evans, 258. 

See Corporations, 2; Executions. 

PROTEST ; See Bills and Notes, 1, 2. 


Q. 


QUO WARRANTO. 
1. Quo warranto-——Jury.—In cases of information in guo warranto, defendant has 
no constitutional right to trial by jury.—State ex rel. Norton vs. Lupton, 415. 
See Officers, 1, 2, 3. 


RAILROADS. 
1, Subscription to railroad on condition as to location of road and depot—Non- 

fulfilment of condition on subsequent request of inhabitants, etc. —W here the in- 
habitants of a township vote for subscription to a railroad on condition that 
the road shall be constructed and its depot built within a mile of a certain 
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RAILROADS, continued. 
town, it is no excuse for non-compliance by the company with that condition 
that the non-performance was “at the request and desire” of the inhabitants 
of the town. 

The power of the voters is merely statutory and exhausts itself at the polls on 
the day of election. And any subsequent action on their part would have he 
legal validity. And @ fortiori the request of a portion of the inhabitants of 
the township is no excuse for such fuilure.—State ex rel. St. L., C. B. & QR, 
R. Co. vs. County Court of Daviess Co., 30. 

2. Corporations, municipal—Liability for occupation of streets by railroads, 
Where a municipal charter so allows, a railroad may be constructed on a street 
by permission of the municipal authorities, and neither the municipality nor 
the railroad company will be responsible for the inconvenience and damage re. 
sulting from such construction, But this rule applies only to a railroad con. 
structed on the grade of the street, where the only obstruction is the passage 
of the trains, and not where embankments have been made above the graie, 
or where the street is used for side tracks or other structures for the conven. 
ience of the road.—Tate vs. M., K. & T. R. W. Co., 149. 

8. Railroad—Lessee— Nuisance, liability for.—A party in whose possession and 
control a railroad is placed, with power to continue its use, is equally liable 
with the original owner for a nuisance arising from the manner of its con. 
struction.—-Id. 

. Railroads— Damages to stock— Failure to erect fences and cattle guards at sia. 
tions—Negligence.—From motives of public policy the failure of a railroad to 
fence its track at a station, will not render it liable for the killing of stock at 


a 


that point, except on proof of actual negligence. And the same rule will ob. 
tain touching failure to construct cattle guards at such locality, where it ap- 
pears that the access of the public to the station would thereby be interfered 
with.—-Robertson vs. Atl. & Pac. R. R. Co., 412. 
5. Railroads— Damages—Sitting on tressle work—Instruction as to safety of, ete, 
Where a boy sitting on trestle work under one of a train of freight cars was 
run over and killed by the starting of the train, an instruction was held proper 
which declared as a matter of jaw that his position was an unsafe one, with 
out leaving the question to the jury to determine, under all the circumstances, 
—Ostertag vs. Pac. R. R. Co., 421. 

Railroads—Injuries to child — Platform—Trespass—Contributory negle 
gence— Liability of company, measure of. —In suit against a railroad company 
for injuries to a child, it appeared that at a station where the accident oc- 
curred, by direction of his father the boy was in the habit of driving stock 
from the track before the arrival of trains, and would then seat himself on the 
platform of the station, and was accustomed to get on freight trains on their 
arrival, and ride to the switch; that the platform had been built by the com- 


ad 


pany for the accommodation of passengers and persons having business with 
the road, and that the lad had been frequently told to keep off the platform; 
that while standing there he was struck and injured by a timber projecting 
from a freight car: Held, that the direction was under the circumstances 
merely admonitory and not imperative in such sense as to make him, by 
reason of the order, a trespasser; that his having no right or business 
there did not constitute him a trespasser, and his being there was not such neg- 
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RAILROADS, continued. 
ligence as in law to contribute directly to his injury; that even supposing 
the child were a trespasser, the liability of the company to him for injuries 
would not be restricted to those which were wanton, but would embrace all 
such: as resulted from want of ordinary care.—Hicks vs. Pac. R. R. Co., 480. 

4, Railroads— Risks in running past stations, ete—Caution required.—The care 
and caution required of railroad companies in running their trains are com- 
mensurate with the danger to persons and property incident to that mode of 
conveyance; and in running through towns and cities and over public cross- 
ings, or in the vicinity of railroad stations, they must exercise care and caution 
commensurate with the risks of accidents at such places.—Id. 

8. Charter of M., I. & N. R. R.—Railroads—Condemnation of land—Acquies- 
cence in, by owner, what acts not equivalent to—Subsequent restraining order. 
—The charter of the Mo., Iowa. & Nebr. R. R. (Sess. Acts 1851, 22 7, 9, 10, 
483 ; Sess. Acts 1857, 3 10,) provided that on tender or deposit of the amount 
found by the commissioners due the land owner on condemnation of his land 
for railroad purposes, the company might go on and complete the road. A land 
owner having excepted to the report of the commissioners, under such pro- 
ceeding, it was held that he having exhausted his statutory remedies his . 
failure to ask for an injunetion or the appointment of a receiver or other 
equitable intervention, while the road was being constructed over his land, 
was not tantamount to an acquiescence in its construction, but that after its 
construction, the road being insolvent, he was entitled, on proper steps taken, 
to payment of the amount awarded, or in default thereof to an order resirain- 
ing the company from operating its road over his property.—Evaus v. Mo. 
Neb. & Iowa R. R. Co., 453. 

. Railroad—Commutation ticket— Ejection of holder—Righis and liabilities of 
company— Passenger and trespasser.—Where the holder of a 1000 miles rail- 
road commutation ticket, expressed to be “ good for six months only,” after 
that period had elapsed, having first obtained legal advice that the ticket was 
good till the thousand miles were traveled, and before the ticket was ex- 


o 


hausted, took his seat in the baggage car of a train, refused payment of fare 
otherwise than by offering his ticket, and was forcibly ejected from the train. 
Held, that the ticket was void ; that the holder was not a passenger but became 
a trespasser on entering the baggage car and upon his refusal to get off might 
be ejected, with the use of any force necessary to that end, and at a point 
contiguous neither to a station nor dwelling house; that the statute (Wagn. 
Stat. 307, 3 28) had no application to such a case.—-Lillis v. St. L., K.C. & N. 
R. R. Co., 464. 

10. Rai/roads— Damages—Contributory negligence.—A stranger, in stepping out 
from behind a train of cars standing upon a side track of a railroad, to croes 
another track seven feet removed, was run over by a “pony” engine and 
killed. The engineer failed to ring the beil, but the locomotive could have} 
bee heard, while moving, at a distance of-from one to two hundred yards. 
The engineer did not see the deceased, but, had he done so, could not have 
stopped the engine soon enough to prevent the accident; whereas the other 
might have both seen and heard the engine in time. Held, that althougl: the 
failure to ring the bell was negligence in law, yet since the casualty was di- 
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RAILROADS, continued, 
rectly caused by the negligence of the deceased, and, after he stepped from 
behind the train, could not have been prevented by the engineer, the company 
was not liable-—Harlan v. St. L., K. C. & N. R. R. Co., 480. 

11. Negligence—When question of for court.—Ordinarily the question of negli. 
gence is one for the jury, under proper instructions, but where there is no 
conflict in the evidence as to the facts, or where they are undisputed, the 
question whether they amount to negligence, or to contributory negligence, ig 
one to be determined by the court.—Fletcher v. Atl. & Pac. R. R. Co., 484, 

12. Railroad—Public crossing—Injuries— Failure to ring bell—Negligence direct 
and contributory.—The failure of a railroad company to comply with the stat. 
ute in ringing its bell or blowing its whistle on approaching a public crossing 
is negligence in law. But where the party receiving the injury contributes 
directly thereto, as where having an unobstructed view of the railroad, so ag 
to know of the approach of a train in sufficient time to avoid the collision, he 
attempts to pass over a public crossing, above which is a signal to “look out 
for the cars,” and is struck in so doing, his injury is directly caused by his 
own negligence, and he cannot make the failure of the company to ring its bell 
or blow its whistle the foundation of a claim for damages.—Id. 

18. Radlroads—Damages—Stock pass—Ejection of wife.—In an action of dam. 
ages against a railroad company, by A. and his wife, for ejecting the later 
from a train, it appeared that A. made a special contract with defendant for the 
transportation of stock, which contract provided that none but the owner or 
persons in charge of the stock should be entitled toa return pass. A. applied 
to the agent of the road for a pass for his wife, stating that she was the owner 
of a part of the stock; whereas, she neither owned nor had charge of any of 
the stock. On this statement the agent issued the pass, saying at the time 
that he had no authority to issue one to a lady, and doubted if the conductor 
would recognize it. The pass was given “‘on account of stock account sur. 
rendered,” and bore endorsed on the back an acceptance by the wife, subject 
to its conditions and with the expressed stipulation, that the company should 
not be liable for any injury to her person or property. The wife, being in com- 
pany with her husband, offered her pass, which the conductor refused to 
recognize, and, on her declining to pay the required fare, handed her, 
without any violence or incivility, from the train ; whereupon the fare was paid 
and plaintiffs re-entered the train and proceeded upon their journey. Held, 
that the procurementof the pass from the agent, by misrepresentations, was 
a fraud upon the company which vitiated the contract; that it was obvi- 
ously the intention of A. to pay the fare, if necessary to enable his wife to 
ride, and in view of this fact and the conduct of the conductor, plaintiff had 
no ground for punitive damages, such as might be given in case of a real ex- 
pulsion.—Brown et al. v. M., K. & T. R. W. Co., 536. 

14. Railroads—Damages—Interest not allowable, when—Failure to ring bell, aver- 
ments of petition as to.—I1st. In suit against a railroad for damages for the kill- 
ing of stock in consequence of the negligence of the company, plaintiff’s inter- 
est on the amount of damages from the date of the accident is improperly 
allowed. 2d. In such suit defendant cannot be held for negligence in failing 
to ring its bell as required by statute, unless such negligence is in some manner 
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RAILROADS, continued, 
made to appear in the petition, either by stating the facts which under the 
statute create the liability, or by some appropriate reference to the statute 
itself.—Meyer v. Atl. & Pac. R. R. Co., 542. 

See Damages, 2, 3, 4, 5, 6, 7, 8,9; Revenue, 2; Statutes, Construction of, 
2, 3, 4, 5. 
RECEIPT ; See Bailment, 1. 
RECORD ; See Administration, 4; Conveyances, 1, 4; Practice, civil—Pleading, 
1; Practice, Supreme Court, 4. 
REGISTER OF THE UNITED STATES LAND OFFICE; See Land and Land 
Titles, 8, 9. 

REMOVAL OF CAUSES TO UNITED STATES COURTS. 

1.United States Courts, removal of causes to—Power of State Courts after.— 
Where proper application is made by defendant for the removal of a cause 
from the State to the United States Court, the former can proceed no further 
with the cause, and a non-suit cannot be taken therein by plaintiff.—Beery v. 
C., R. I. & Pac. R. R. Co., 533. 

REPLEVIN. 

1. Replevin —Instructions— Ownership—Burden of Proof—Preponderance of evi- 
dence.—In replevin an instruction that unless the jury believe that defendant 
is the owner they will find for plaintiff, is error. 

Tn such suit a further instruction that, unless the jury are satisfied “from a pre- 
ponderance of evidence” that plaintiffis the owner, they will find for defend- 
ant, is not such error as will warrant a reversal, (See Clarke vs. Kitchen, 
52 Mo. 316.)—Berry v. Wilson, 164. 

RES ADJUDICATA; See Habeas Corpus, 2, 3, 4. 

REVENUE. 

1. Slate Board of Equalization—Legislation not necessary to effectuate constitu- 
tional provision regarding.—The governor, State auditor, treasurer and secre- 
tary, and attorney general are constituted the State board of equalization by 
virtue of art. X, 3 18, of the present Constitution, and authorized to act with- 
out any legislation to that effect.— Han. & St. Jo. R. R. Co. vs. State Buard of 
Equalization, 294, 

2. Railroad—Apportionment of taxation to counties, ete., constitutional.— 
Section 8 of the act of March 15, 1875, (Sess. Acts 1875, p. 121) under which 
the amount of the “land contracts” of the Hannibal & St. Joseph Railroad 
Company was apportioned to the counties, cities and towns along the 
route of the road and its branches, is not unconstitutional.—Id. 

8. Tazation—Power of legislature regarding —The taxing power of the legisla- 
ture is subject to no restrictions or limitation outside of the United States 
and State constitutions.—Id. 

4. Certiorari—State Board of Equalization— Evidence outside of record not sub- 
ject lo review.—Certiorari is a common law writ, and can bring up for review 
only such facts a3 appear on the face of the record. Hence, where this writ is 
invoked against proceedings by the State Board of Equalization for the assess- 
ment of railroad property, inasmuch as the evidence below touching its value 
is not required to be preserved in the record, it cannot be examined, nor the 

appraisement of the board based thereon, disturbed by the Supreme Court.-Id 
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REVENUE, continued. 

5. Board of Equalization—Power under act of 1875 to assess without hearing evi 
dence— Power to assess under Const. art. X, 3 18.—Under 3 7 of the act of 1875 
(Sess. Acts 1875, p. 121) the State board of equalization had power to equalize 
adjust and assess railroad property without the hearing of testimony. And 
it had the power to assess as well as to equalize and adjust under 3 18, art X, 
of the present Constitution. (As to the construction of 3 18 Napton and Hough 
J.J., did not coneur.)}—Id. 

See Special Taxes, 1. 


Ss. 


SALES. 

1. Sale—Title passes without transfer of possession, when.—A sale without de. 
livery or possession taken by the vendee passes the title, if the property is of 
such a nature and so situated that his possession would be impracticable or 
inconvenient. So where the article, though bought in general terms froma 
large number of the same description, is afterwards selected and set apart 
with the assent of the parties as the thing purchased.—Rickey vs. Zeppenfeldt, 
277. 

2. Contract—Part fulfillment—Measure of damages.—Where by the terms of 
the contract for the sale of certain saw logs ; they were to be “received and 
paid for when as much as 50,000 feet were ready,” if they received less than 
that number they would be liable ou the quantum meruit, for what they got, 
taking the contract price as their value, if the agreement had been carried 
out and making proper allowance for the differenee between that and the value 
of the logs furnished.—Id. 

8. Vendor and purchaser— Dependent and independent covenants— Consideration 
moving to third party.—Where A. covenanted to convey to B. by deed of war- 
ranty a tract of land, in consideration that B. should assume a mortgage on 
the land and give his note for a balance due from A. to C., and B. permits the 
property to be sold under the mortgage to a third party, it is not necessary, 
in order to entitle C., to recover on his note against B., to deliver to the latter 
adeed to the land from A. The payment by B. of the mortgage note and 
discharge thereby of the liens were a condition precedent to his right to the 
deed.—Cress vs. Blodgett, 449. 

See Administration, 3, 4; Execution, 3; Mortgages and Deeds of Trust, 8. 

SCHOOLS AND SCHOOL LANDS. 

1. Public schools— Warrant for wages of teacher in colored schools payable out of 
teachers’ fund—School law of 1874—Construction of. —Tihe public school law 
of 1874 (see Adj. Sess. Acts 1874, p. 147, compare 23 28, 29, 43, 65, 78, 85, 
86,and 90), properly understood, does not create a separate fund for the sup- 
port of colored schools, upon which warrants for the payment of teachers of 
such schools must be drawn. But warrants for the payment of teachers of 
both white and colored schools of the same district are properly drawn upon 
the teachers’ fund of said district. 

Under a proper construction of 3 90, it was simply intended to provide that the 
money raised by taxation for building purposes could be applied only to that 

purpose, and that the money raised by taxation for other purposes could not 

be paid out for building.—State ex rel. Humphries vs. Thompson, 26. 
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SCHOOLS AND SCHOOL LANDS, continued. 

9. Schools—Sub-disirict—Organization of towns with adjacent territory— Votes 
—Particulars as to, what unessential to validity of organization—Directors— 
Ouster of, grounds for.—Territory embraced in a school sub-district outside 
of and adjoining an incorporated town may, under art. 2, 3 1, e¢ seg. of the 
school law (Wagn. Stat. 1262), be organized at the same time with that part 
within the corporate limits. 

And it is not necessary, to render such organization lawful, that the voters of 
the sub-district residing within and witiout the corporate limits shall be in 
a certain ratio to each other, or that all or any given number of those quali- 
fied shall vote at the election, or that the votes shall all be lawful, provided 
that a majority of the lawful ones are for the organization. And a fortiori no 
such grounds will lie for ouster of directors elected under such organization, 
where there is a general acquiescence in the organization and election till the 
issue of bonds by the sub-district, and the erection of a school house from the 
proceeds. 

Aud to authorize ouster of the directors for failing to receive a majority of the 
qualified votes, that fact must appear affirmatively.--State ex rel. School Dis- 
trict No. 2, T. 39, R. 28, St. Clair Co. vs. Board of Education of Appleton 
City, 53. 

3, County court—School lands, purchase of—Injunction against purchaser— 
Recovery against members of county court on injunction bond— Reimbursement 
of sum recovered, ete.—Where prio: to the payment of the purchase money for 
sixteenth section school land, injunction suit is brought in good faith, on be- 
half of the county, against the purchaser, to stay waste, certain members of 
the county court executing the injunction bond, those officers will be entitled 
to reimbursement out of the purchase money, when paid by the vendee of the 
land into the township fund, for any sum which may have been recovered from 
them on this bond on dissolution of the injunction. In the bringing of said 
suitand the execution of such bond, members of the county court act not judi- 
cially but ministerially, and as agents of the State for the benefit of the town- 
ship, and are justified, taking the same measures to protect the property o1 
the State as though it were their own. 





And although the money is paid over under order of the county court a majority 


of which are makers of the bond and distributees of the fund, the issuance ot 
the order is not a judicial proceeding but a purely ministerial act, and at worst 
| merely informal and will not be abrogated unless shown to have been made 


corruptly.— Washington Co. to use of School Fund of Township 86, etc. vs. 
Boyd, 179. 

SEAL; See Contracts, 1; Conveyances, !. 

SEDALIA, CITY OF; See Practice, criminal, 13, 

SEPARATE ESTATE ; See Husband and Wife, 1. 

SERVICE; See Corporations, 2; Executions; Justices’ Courts, 1; Mechanic's 

Lien, 1, 3; Process, 1, 2, 3, 4. 

SHERIFF ; See Process, 1, 2, 3. 

SPECIAL TAXES. 

1, Special tax bills, evidence of contract with city, when—Evidence—Prima facie 
case made out by bill— Evidence contra will not be reviewed, when. —Under « mu- 

nicipal charter which provides that a special tax bill shall “in any action 
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SPECIAL TAXES, continued. 
brought thereon be prima facie evidence that the work and material charged 
in such bill have been furnished, and of the liability of the parties therein 
named as the owner of the property,”’ the bill itself furnishes presumptive eyj. 
dence of the existence of the contract under which the work was done. Such 
bill being put in evidence furnishes a prima facie case, aud no declaration of 
law being given, the Supreme Court will not review the opposing evidence for 
the purpose of determining whether it be sufficient to overthrow the case so 
made out.—Ess v. Bouton, 105 

See Kansas, City of, 1. 

STATUTE, CONSTRUCTION OF. 

1. Statute, construction of—Particular words and passages, how construed— 
Where particular words or clauses of a statute are of doubtful import, they 
should be construed in connection with the entire statute, and if their literal 
construction would lead to a conflict in the statute, or to absurd conclusions, 
they should be restricted or enlarged so as to render the statute harmonious 
and sensible —Per Curtam.—Proctor v. Hann. & St. Joe. R. R. Co., 112. 

2. Damage act—Death caused by negligence of co-employee—Selection of, care of 
company in reference to—Section 2, of Damage Act, merely transmits cause of 
action.—The master cannot be held for injuries received by one servant through 
the negligence and unskillfulnes of his fellow servant, unless in the selection 
of the latter the master fails in care and diligence, or retains him after knowl. 
edge of his character; and 3 2 of the Damage Act, properly construed in its 
context, gives the representative of a deceased milroad employe no right of 
action against the company for death caused by the negligence and unskill. 
fulness of a co-employe, except where his selection or retention is attributable 
to the want of care in the company. 

The phrase “any person,” as used in that section, does not include fellow ser. 
vants, 

The right designed to be conferred by 3 2 is analogous to that given by 3 3, and 
not an original one created after the death of the employe, but a right which 
the deceased might have exercised, had he survived, and which is transmitted 
to his representative. Nor is any new right of action given by the latter clause 
of section 2, to the representatives of a deceased passenger against an owner of 
the road as contra-distinguished from the corporation having charge of it. The 
term “owner” is therein used in the sense of proprietor or operator at the time 
of the accident. The above construction is aided by the following considera- 
tions: a. Were the interpretation different, the deceased might recover for his 
injuries independently of the statute, if he survived long enough, and after his 
death recovery might again be had under 3 2, for the same casualty. 5. Under 
the first clause of the section, in case of death from the negligence of the co-em- 
ploye, a right is given the representative after the decease, which had no exist- 
ence before. ¢. And under the 2d clause, in case of death resulting from defect- 
ive appliances, the representative is denied a right which the deceased might 
have exercised, had he survived. (Schultz vs. Pac. R. R., 30 Mo. 13, over- 
ruled.)—Id. 

8. Railroad Damage Act, construction of —Sections 2 and 3 compared—Section 2 
road liable in case af death of employee, etc., regardless of care in selecting co- 

employee— Representative of passenger—Action against ‘‘owner’’—Meaning of 
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STATUTE, CONSTRUCTION OF, continued. 
word—Section punitory—Section 3, contrawise.—Sections two and three of the 
Damage Act, in regard to their intents and purposes, differ in several important 
particulars. 

Section 2 is in derogation of the common law. 

(a.) Ic gives the representatives of the servant killed by the negligence of the 
fellow servant, an action against the master, regardless of the care bestowed 
by the latter in the selection or retention of the fellow workman. Such riglit 
is not a transmitted one, for the servant himself could not have sued under 
that section. (6.) [t gives the representative of the deceased passenger an 
action against the owner, whether operating the road or not. The word 
“owner” is not restricted in that section to the operator. 

It is penal in its phraseology (sic. making the road “pay a forfeit” and in its 
designation of the sum to be assessed inflexibly fixed at $5,000 regardless of 
the losses entailed on the family of the servant by his death). 

Section 3 was designed merely to prevent the abatement of a common law cause 
of action by death. It gives the representatives of the deceased an action 
against the operator of the road, but not against the owner not so operating 
it. It is not penal but compensatory in its terms, the amount recoverable be- 
ing “damages” such as may be “fair and reasonable, not exceeding $5,000.” — 
Per Henry. J., Dissentine.—-Id. 

4. Railroad Damage Act—Section 2, servant— Right of representatives to sue in 
caxe of defective machinery not taken away by.—The latter clause of section 2 


” 


does not take from the representative of the servant his right of action against 
the master at common law, for defective machinery.—Id, 
5. Railroad Damage Act—“ Person,” meaning of term.—The term “any person,” 
used in section 2, includes servants as well as passengers.—Id. 
See Apuinistration, 3, (Wagn. Stat. 93, 94,33 2, 3; Sess. Acts 1844-5, p. 71.) 
Bitts ano Nores, 1, (Wagn. Stat, 215-16, 3 8.) 
Converances, 6, (Wagn. Stat. 274, 3 8.) 
Corporation, 2, (Wagn. Stat. 294, 33 26, 27.) 
Court, Cass County, Common Pieas, 1, (Const. of Mo., p. 48, 3 1.) 
Damages, 2,(Wagn, Stat. 250, 3 5 ;) 4, 5, (Wagn. Stat. 310, 11, 3 435) 6, 
(Wagn. Stat. 519-20, 3 2;) 10 (Wagn. Stat. 520, 3 3;) 12, (Wagn. Stat. 
446, 3 4.) 
Deravt, 1, (Wagn. Stat. 782, 3 5.) 
Dower, 1, (Wagn. Stat. 541, 310 ;) 2,(Wagn. Stat. 541, 33 15, 16.) 
Exromocoaist, State, 1, (Const. of Mo., Art. IV, 33 20, 24; Art. X, 3 19.) 
Equity, 5, (Wagn, Stat. 1001, 8.) 
Hapeas Corpus, 2. 
HosrsreaD, 1,(Wagn. Stat. 698, 3 7.) 
Jupement, 2, (Wagn. Stat. 1034, 2 6.) 
Justices’ Courts, 1, (Gen. Stat. 1865, 702, 3 20.) 
Justices or THE Peace, 1, (Wagn. Stat. 845, 33 24, 26.) 
Kansas, City or, 1. 
Mecuanics’ Lien, 4, (Wagn. Stat. 1020, 3 38.) 
Mortaaces anp Degps or Trust, 1, (Wagn. Stat, 274 3 8.) 











STOCK, KILLING OF; See Damages, 2, 5, 9; Railroads, 4 
STREETS. 
1. Street openings-—Damages, assessment of by commissioner—Appeal from to 


SUMMONS; See Process. 
SURETY. 


1 
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STATUTE, CONSTRUCTION OF, continued. 

Orricers, 3,(Const. of 1865, Art. V. 3 14;) 4, (Const. of 1865, Art. VI, 2 14;) 
6 (Const. of 1875, Art. VI, 332; Wagn, Stat. 572, 3 46; Sess. Acts 1873, 
p. 43.) 

Partnersuip, 1, (Wagn. Stat. 604, 3 11.) 

PRACTICE, CRIMINAL, 13, (Wagn. Stat. 502, 3 19;) 15, (Wagn. Stat. 455-56, 3 
19;) 17, (Wagn. Stat. 1089, 3 22 ;) 27, (Adj. Sess. Acts, 1874, p. 46 ;) 40, 
(Wagn. Stat. 504, 3 30;) 49, (Wagn. Stat. 1090, 1091, 3 27.) 

Process, 3, (Wagn. Stat. 1007, 3 7;) 4, (Wagn. Stat. 1053, 2 10.) 

Rat.roaps, 8, (Sess. Acts, 1851, 48%, 33 7, 9, 10.) 

RevenuK, 1, (Const. of Mo. Art. X. % 18;) 2, (Sess. Acts 1875, 121, 3 8;)5, 
(Const. of Mo. Art. X, 3 18; Sess. Acts 1875, 121, 3 7.) 

Scuoots anp Scnoot Lanps, 1, (Adj. Sess. Acts, 1874, 147, 22 28, 29, 48, 65, 
73, 85, 86, 90;) 2, (Wagn. Stat. 1262, 3 1, et seg.) 

Time, Computation or, 1, (Wagn. Stat. 847, 3 2.) 

Trespass, 1, (Adj. Sess. Acts, 1870. p. 65.) 

Wrrvesses, 2, 3, (Wagn. Stat. 1372, 3 1.) 


circuit courl— Title of plaintiff Evidence to defeat. —W here the report of a board 
of commissioners to assess damages and benefits for the opening of a street, 
finds that A. is owner of the land condemned, and the report is approved by 
the town board of trustees; and from the assessment of damages and the re. 
port he appeals to the circuit court, the municipality cannot on the trial in 
that court introduee evidence to prove that A. was not the owner.—Wright v, 
The Town of Butler, etal. 165. 
See Corporations, Municipal, 1,2; Kansas, City of, 1. 


. Bond—Surety—Signature of on faith of that of co-surety which proves to be 
JSorged.—A surety upon a bond will not be discharged from liability by the 
fact that the name of a co-surety, on the faith of which his signature has been 
procured, was a forgery, nor by the fact that the surety whose name was 
forged gave him no information of the fact, where the condition upon which 
the surety signed is unknown to the officer to whom the bond is given, at the 
time he accepts the same. (State to use, etc. vs. Potter, 63 Mo. 212.}—State 
ex rel. Brown v. Baker, et al. 167. 

. Evidence—Note signed by one as principal—Proof that the contract was that 
of surety.—When one signs an obligation describing himself as principal, he 
renounces his right as surety, and parol evidence showing that his agreement 
was that of surety only, and that his liability was extinguished by reason of 
an extension granted to the principal without his knowledge, is inadmissible, 
as varying the terms of his written contract. And more especially is this true 
where he expressly stipulates in the instrument that no extension of time 
shall affect his liability. And itis immaterial in such case that the instrument 
sigiied is a note and not a specialty.—MeMillan, v. Parkell, 286. 

Principal and surety--Eztension of note—What agreement will discharge 

sure(y.—The execution of a deed of trust by a principal debtor, whereby prop- 
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SURETY, continued. 
erty not subject to execution was made liable for its payment, is a good con- 
sideration for a promise to extend the time for payment of the note, and such 
an agreement will discharge the surety —Semple v. Atkinson;504 
See Husband and Wife, 2. 


T. 


TIME, COMPUTATION OF. 

1. Justice of peace—Judgment— Motion to set aside computation of time.—In com- 
puting the ten days’ time within which a motion to set aside a default beforea 
justice of the peace may be made (Wagn. Stat. 847, 3 2), the first day after the 
rendition of the judgment should be excluded and the lastincluded. Thus the 
judgment being rendered Oct. 28th, motion filed Nov. 7th was held to be in time. 
—Revnolds v. M., K. & T. R. W. Co., 70. 

TRESPASS. 

1. Trespass quare clansum fregit—Amendment of action, on appeal to the circuit 
court.—Act of 1870—Proceeding, criminal in nature—Suit must be in name 
of State.—In an action before a justice, brought under the act of 1870 (Adj. 
Sess. Acts 1870, p. 65), for unlawful entry of “plaintiffs enclosed land, in Pettis 
county,’’ without more definite description, where appeal is taken to the circuit 
court, plaintiff may there amend by inserting in his statement a more parti- 
cular description. The statement contains enough to amend by, and the amend- 
ment does nut change the cause of action. But the proceeding under that 
act is criminal in its nature, and if not brought in the name of the State is 
fatally defective.—Gilmore v. Dawson, 310. 

See Railroads, 6, 9. 

TRUSTS AND TRUSTEES. 

1. Trust, acceptance of how established—Trustee—Title as against cestui que trust 
— Purchase of another's title at judicial sale—Notice— Record— Possession, etc. 
Where under a deed to a trustee for a married woman, his duty was simply to 
permit her to have the use and occupation of the land, his knowledge of the 
execution of the deed and his procurement of a copy for his own use, although 
he never exercised any control, was held, in the absence of any disclaimer, 
after the lapse of six years, to amount to anacceptance. Andinsuch a case he 
cannot acquire title as against his cestui gue trust, even by purchase at a judicial 
sale under a title superior to that conveyed to him as a trustee, and his gran- 
tee, under the sale with notice, actual or constructive, of the rights of the benefit 
ciary and of her heirs, takes no better title. Held, also, that in ejectment by 
the grantee against the heirs, record of the trust deed imparted to him notice 
in law, and the facts that he was son-in-law of the trustee and knew that the 
heirs were in possession, and took the land under a quit-claim deed and for an 
inadequate consideration, and that the position of his grantor, as trustee, was a 
matter of public notoriety, were circumstances sufficient to warrant a finding 
of actual knowledge of defendant's title. And in such suit plaintiff cannot 
attack their title on the ground of fraud in the conveyance made to the trus- 
tees for their benefit.—Roberts v. Moseley, 507. 

See Mortgages and Deeds of Trust, 
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U. 
UNLAWFUL ENTRY; See Trespass, 1. 
Vv. 


VACATION; See Practice, civil—Appeal. 
VENUE; See Practice, criminal, 10. 


Ww. 


WAR; See Insurance, Life, 1. 

WAR POWER OF THE UNITED STATES. 

1. War power—Payment of rent to Provost Marshal in late war—Military seis. 
ure of private property—Powers of Congress—<Act of March 3rd, 1863—U, 
S. Constitution, 5th amendment—Limitations, statute of.—Where defendants, 
being sued on the covenants of their lease, pleaded that they had paid the 
rent reserved to the provost marshal of the district of Missouri, under and 
by virtue of the order of the military commander of that district; that the 
payment was omitted to be made to the plaintiff, and was in fact made for and 
on account of the plaintiff for the public use, as a necessary meaus of carry. 
ing on the military operations of the government of the United States in the 
State of Missouri, against the insurgents in said State, who were then seek. 
ing to overthrow said government, in said State; that said payment was made 
by virtue and under color of authority derived from and exercised under the 
President of the United States, and the act of Congress of March 3rd, 1863, 
and the two years limitation therein contained was pleaded in bar of plain. 
tiffs action. Held, that the plea is insufficient on demurrer—and this, for 
divers reasons ; 

Ist, It does not set forth the order on which defendant’s rely, and thus tendera 
traversible issue. 

2nd, The plea sets forth uo impending necessity for the acts pleaded; which 
urgent necessity, admitting of no delay, is all that, even in timeof flagrant war, 
will justify military seizure of private property. 

8rd, Even if there had been such urgent necessity it could only have existed 
for just so much money, regardless of the ownership, and calling the money 
plaintiff’s did not make it so, nor change that ownership. 

4th, However the law may be in respect of the caption, during war, of personal 
property or of debts due the enemy, Congress does not possess the power to 
confiscate debts due from one citizen to another, and the act in question, in so 
far as concerns the case at bar, is clearly unconstitutional, in that it deprives 
the citizen of his property by giving sanction to a mere military order issued 
for that purpose; that thiscould not be done any more than Congress could 
prospectively authorize such seizure. Because under the 5th amendment of the 
Constitution of the U. S., Congress is inhibited from depriving the citizen of 
“life, liberty or property without due process of law,” and from taking “ pri- 
vate property for public use without just compensation.” 

Sth, That the phrase “due process of law,” or its legal equivalent “law of the 
laud” does not mean a law enacted for the purpose of working the wrong ; but 
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WAR POWER OF TIIE UNITED STATES, continued. 
the general law—law in its regular course of administration through the courts 
of justice; a law which hears before it condemns; proceeds upon inquiry and 
renders judgment only after trial. The act under consideration, possesses no 
attributes of this description, and is, for that reason, violative of the constitu- 
tion. 

6th, The act being thus unconstitutional, the statutory bar which contains, is 
unworthy consideration. Besides, the right of the plaintiff, under the terms 
of the lease, accrued in the year 1862. Our statute of limitations then gave, 
and still gives, en years in which to bring suit for breach of the covenants 
in a lease, and Congress cunnot, by a subsequently enacted law, deprive the 
plaintiff of the right which had thus accrued to him under our own statutes, 
nor overturn those statutes, nor interfere with the jurisdiction of our State 
courts—and the powers of Congress were not enlarged in consequence of the 
civil war to which the act refers. 

qth, Granting that the act of Congress is in all respects valid, it can have no 
applicability to this case, since it appears that the defendants paid their own 
money, and not that of the plaintiff, to the provost marshal.—Clark v. Mitch- 
ell, 564. 

WARRANTY. 

1. Warranty.—On a statement filed with a justice that defendant represented 

a mare to be sound when she was not sound, whereby plaintiff was damaged, 
etc., Aeld, that there was no charge of warranty, or fraud, or deceit, and that 
proof relating to such issues would be improper.—Matlock v. Meyers, 531. 
Sale—Implied warranty.—In the sale of a horse there is no implied warranty 
of soundness.—Id. 

Warranty— Representation will not amount to, unless.—A representation of 
soundness or other quality is not necessarily a warranty. To have that effect 
it must be so intended and understood, and not be the expression of a mere 
matter of opinion.—Id. 

4. Warranty— What representation not.—The representation that she is “a 
good mare” is nota warranty of the soundness of the animal.—Id. 

WILLS. 

1. Evidence—Conveyances—Proof of intention in making.—Parol declarations 
as to intentions and purposes in making a deed are inadmissible.—Owen v. 
Ellis, 77. 

2. Wills and deeds—Interest and power— Construction, question of intent.—In the 
construction of both wills and deeds where there is an interest and also a 
power, the decisive question is as to the intent of the grantor or testator.—Id. 

8. Will—Deed under will execute power, when.—Where one having under a will 
an interest in land, coupled with a power, makes a deed for a valuable con- 
sideration, and as a conveyance of the donee’s interest, the instrument cannot 
have the effect intended, it will be considered as an execution of the power, 
although no reference is made to the power.—Id. 

4. Will--Deed under by widow— When construed as execution of power—Pay- 
ment of debts—Implied power of sale for— Signature of executriz.—By the terms 
of a will, a life estate in testator’s lands was vested in the widow “my just 
debts first to be paid,” and “the property never to go out of the family in 

any other way than to pay debts, or for the ordinary expenses of the fumily.” 


Lad 


a 
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WILLS, continued. 

At an advanced age, und for value, she conveyed a certain portion of the lands 
(which were unimproved and wild) by a fee simple warranty deed, in the usual 
form, but signing herself as executrix: Held, 

Ist. Her signature as executrix was merely a descriptio persone, 

2nd. Semble, that in view of the provisions of our statute touching administra. 
tion, and in the absence of more specific provisions in the will relating to sale 
of lands for payment of debts, the clause “my just debts first to be paid” 
would not be construed as conferring an implied power for that purpose. 

3rd. Her intention was manifestly to convey an absolute title, and it was very 
doubtful whether any reference to the power was necessary, but at all events 
very slight circumstances would justify an application of the deed to the power, 
and not to the life estate, and the grantee under her deed would then take a fee 
simple title.—Id. 

5. Wills—Devises— What construed to be for life only— Executory agreement for 
sale of land—Purchase money, payment of, not enforceable, when.—A will 
after bequeathing to testator’s grandchildren, A. and B., certain described real 
estate, contained the following provision: “If either of my grandchildren 
shall die before lawful age, or before leaving a lawful heir or heirs, the above 
property shall descend to the survivor and his heirs or legal representatives; 
and if both grandchildren shall die before marriage, or leave no lawful issue 
by marriage, said estate shall be sold for the benefit of the poor,” etc., ete, 
Held, that the will gave only a life estate to A. & B.; that the arrival of A, 
at a majority and his marriage, and the birth of children to him did not change 
the character of his estate, and authorize him to convey a fee simple title; 
and in such case it was held that he could not enforce an agreement (being an 
executory one) under which the bargainee agreed to pay him a given sum of 
money “ provided that within twelve months” the bargainor should be “com- 
petent to give him an unincumbered title to the land.”—Thompson v. Craig, 
812. 

WITNESSES. 

1. Witness act— Where party to contract, ete. is dead, opposite party incompetent 
for any purpose.—In suit by the indorsee against the maker of a promissory 
note, the payee whereof is dead at the date of the suit, defendant cannot tes- 
tify as to a payment on the note made by himself to the payee. And heis 
incompetent to testify at all in the case.—Angell v. Hester, 142. 


2. Witness act—Common law right to testify, not affected by.—Under the wit- 
ness act (Wagn. Stat. 1372, 3 1), in any case where at common law a party to 
a suit could testify, he may still do so, notwithstanding the death of the other 
party to the contract or cause of action.—Id. 

8. Witness act—Snit by executor on note made to testator— Written discharge by— 
Testimony of defendant as to—Paper inadmissible, when— Refusal of instruc 
tions.—Where suit is brought by an executor on a promissory note given to 
the testator, defendant is incompetent to testify as to the execution of a paper’ 
made by the testator discharging defendant from his obligation, or as to any 
facts connected with the transaction. (Wagn. Stat., 1372-3, 31.) Without 
proof of its execution the paper is not admissible in evidence. And instruc 
tions predicated on such instrument are properly refused.— Weiland v. Weyland, 
168 

See Evidence, 4, 5, 6; Husband and Wife, 2; Practice, criminal, 44, 46, 47. 


WORSHIP, DISTURBING ; See Practice, criminal, 40, 





